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Executive Committee Meeting 
OctoBer 18, 1945. 


ELECTION OF OFFICERS—1945-46 


Due to the fact that transportation and hotel accommodations have 
been so difficult to secure this fall, the Executive Committee of the 
Association felt that it would not be wise to hold an Annual Meeting. 

Accordingly, on October 18, 1945, the Executive Committee met 
in Washington to consider matters of importance, to consider Com- 
mittee reports and to elect officers for the year 1945-46. 

Messrs. William W. Collin, Jr., President, Charles E. Bell, Treas- 
urer, and Charles Donley, Secretary, tendered their resignations to the 
Committee, and the report of the Committee on Nominations, appearing 
at pages 1081-86 of the September, 1945 issue of the I. C. C. Prac- 
titioners’ Journal, was adopted and those nominees were elected to 
office. 

The new officers are: 


President 


Horace L. WAuLKER,(A) 
General Solicitor, 

Chesapeake & Ohio Railway, 
First National Bank Building, 
Richmond 10, Virginia. 


Secretary 


J. K. Hivtner, G. T. M., (B) 
U. 8S. Pipe & Foundry Company, 
Burlington, N. J. 


Treasurer 


CHarRLEs E. Beu, (B) 

Traffic & Transportation Specialist, 
Investment Building, 

Washington 5, D. C. 


Vice-Presidents 


District No. 
1 RaupH H. Canovet, (A), Attorney, New England Mo- 
tor Rate Bureau, 38 Chauncey Street, Boston, Massa- 
chusetts. 


3 R. GRANVILLE Curry, (A), Attorney-at-Law, Southern 
Building, Washington 5, D. C. 
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Horace L. WALKER, 
President, 1945-46. 





CoLONEL J. K Hiurner, 
Secretary, 1945-46. 
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Henry E. Kerner, (A), Commerce Counsel, State Cor- 
poration Commission, State Office Building, Richmond, 
Virginia. 

C. E. Wiwe.., (B), Transportation Director, Tennessee 
Manufacturers Association, Stahlman Building, Nash- 
ville, Tennessee. 


Grorce H. SHarer, (A), G. T. M. and Commerce Coun- 
sel, Weyerhaeuser Sales Company, First National Bank 
Building, St. Paul, Minnesota. 


A. G. T. Moors, (B), Traffic Manager, Southern Pine As- 
sociation, Canal Building, New Orleans, Louisiana. 


LoweE P. Sippons, (A), Traffic Manager, Holly Sugar Cor- 
poration, P. O. Box 1052, Colorado Springs, Colorado. 


AuFrrep J. Cuyncu, (A), Assistant Western Counsel, 
Great Northern Railway, 305 Great Northern Building, 
Seattle, Washington. 


Mr. R. Granville Curry was elected First Vice-President of 
Association for the year 1945-46 by the Executive Committee. 


Ezecutwe Committee 


Horace L. WALKER, Chairman, 

J. K. Hitrner, Secretary, 

CuHarLes E. BEuL, Treasurer, 

Wiuiam W. CoLuin, Jr., Immediate Past President, 
WarrREN II. WaGNER, Past President, 

CHARLES R. Sean, Past President, 

R. GRANVILLE Curry, First Vice-President,* 
GrorcE H. SHarer, Vice-President,* 

L. Z. Wuirseck, Vice-President.* 


Standing and Special Committee reports were received by the Ex- 
ecutive Committee and approved. 

At the request of the President and Chairman of the Executive 
Committee, Mr. William W. Collin, Jr., Mr. R. A. Ellison of Cincein- 
nati, Ohio, was present at the meeting to discuss practice before regu- 
latory bodies of the States as it relates to the layman. 

After lengthy discussion it was felt that this Association should 
work towards uniformity of practice before these State Regulatory 
Bodies, and to that end State Committees should be appointed, which 
would appear before the State Commissions when the subject of revision 
of their respective rules of practice is anticipated for the purpose of 
stating the position of this Association with respect to appearances of 


_ *Selected by President Horace L. Walker, in accordance with the provisions of 
Section 1, Article VII of the Association’s Constitution. 
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lay practitioners before the State tribunals. At the present time there 
are several States which do not permit non-lawyers to appear before the 
State Commissions in a representative capacity. The Executive Com- 
mittee feels that if a man is admitted to practice before the Interstate 
Commerce Commission he should be automatically admitted to practice 
before the State Regulatory Bodies. 

The Association has a Special Committee on Practice before the 
Regulatory Bodies of the States and Federal Government and Unau- 
thorized Practice of the Law. It was decided that a sub-committee of 
this Special Committee should be appointed, with Mr. R. A. Ellison to 
serve as Chairman of same, for the purpose of coordinating the efforts 
to be devoted to this matter. The sub-committee is to work under the 
Special Committee and our Regional Chapters and Vice-Presidents are 
to assist in this endeavor. 

A motion was made and seconded that the new committee dealing 
with practice before the State Regulatory Bodies should communicate 
with the National Association of Railroad & Utilities Commissioners 
with a view to cooperating with a committee to be set up by that As- 
sociation to consider uniformity of practice before all State Commissions, 

The Executive Committee directed that the Chairman of the As- 
sociation’s Legislative Committee be. instructed to state the position of 
the Association as it has gone on record in the past, with respect to 
practice before the Interstate Commerce Commission by non-lawyer 
practitioners, when hearings are held on the Administrative Procedure 
Bills, S. 7 and H. R. 1203. Every endeavor should be made to see that 
non-lawyers are not prohibited from appearing before the Interstate 
Commerce Commission. The Secretary of the Association, Mr. J. K. 
Hiltner, is to appear before the Congressional Committees to state the 
position of this Association concerning practice before the Interstate 
Commerce Commission as it affects our non-lawyer members. 

The Executive Committee suggested that Mr. William E. Rosenbaum 
of St. Louis, Missouri, should appear before the Senate Judiciary Com- 
mittee when hearings are held on S. 7 to represent non-lawyers gen- 
erally, inasmuch as he appeared in that capacity before the House 
Judiciary Committee when hearings were held on H. R. 1203. 

The subject of the revision of Article VI of the Association’s Con- 
stitution, as it appeared at page 1192 of the September, 1945 issue of 
the I. C. C. Practitioners’ Journal, was considered. It was felt that the 
revision as printed in the September JourNat did not fill the need in- 
tended. 

It was voted to amend Article VI of the Constitution so that it will 
read : 


‘‘Article VI—Duties of Officers—Treasurer: The Treasurer 
shall collect all membership dues, and other monies due the Associa- 
tion, which he shall deposit in a national bank approved by the Ex- 
ecutive Committee, subject to check. The expenses of the Asso- 
ciation shall be paid by voucher-check drawn upon the bank and 
approved by the Executive Secretary, and shall be signed by the 
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Treasurer, except that in the absence or disability of the Executive 
Secretary or Treasurer, checks shall be approved, and/or signed, by 
the President or the First Vice-President.”’ 


The purpose of this revision of the Constitution is so that it will 
be possible in the absence of the Executive Secretary or the Treasurer 
to have checks signed by other officers of the Association, in order to 
carry on the affairs of the Association. 

This notice is being placed in the JouRNAL in accordance with the 
provisions of Section 1 of Article IX of the Association’s By-Laws. In 
the event no opposition is received from members of the Association to 
this proposal, Article VI of the Constitution will be revised as of Jan- 
uary 2, 1946. 

The subject of additional members for the Association came up for 
discussion before the meeting. It was decided that the Committee on 
Admission to Practice shall prepare a speech which can be delivered, 
by one of our members to be selected, before various organizations in- 
terested in traffic and transportation matters for the purpose of in- 
forming them of the value of membership in the Association of I. C. C. 
Practitioners. 

Mr. J. K. Hiltner, Secretary of this organization, will speak on 
this important subject at the meeting of The National Industrial Traffic 
League in Chicago, Illinois on November 30, 1945. 

An effort is to be made during the current year to increase the 
membership in the Association of I. C. C. Practitioners. When Com- 
mittee appointments have been made, the Membership Committee will 
proceed with this work. 
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Status of Administrative Procedure Bill S. 7 


The Bill to improve the administration of justice by prescribing 
fair administrative procedure, S. 7, which was reported by the Senate 
Judiciary Committee on November 19th, was called up for consideration 
on November 23rd. Under the rules it requires unanimous consent to 
take up matters on the calendar. Senator Donnell of Missouri objected, 
whereupon Senator McCarran, Chairman of the Senate Judiciary Com- 
mittee, and author of the bill, agreed that the bill was too important to 
be considered under the five-minute rule. In requesting that the bill 
be passed over, he said: 

‘‘Mr. President: I think it would be improper for the Senate to 
take up this bill at a time when the Senate is considering bills on the 
consent calendar under the five-minute rule. The bill is one of the most 
important to come before the Senate for sometime, and I hope in the 
reasonably near future to have the matter brought before the Senate 
at a time when the Senate can give it proper consideration.”’ 





ADMINISTRATIVE PROCEDURE BILL S. 7 REPORTED OUT BY SENATE 
The new bill is printed for your information: 


S$. 7 CALENDAR NO. 758 
79th Congress, Ist Session. [Report No. 752] 


IN THE SENATE OF THE UNITED STATES 
January 6, 1945 
Mr. McCarran introduced the following bill; which was read twice and 
referred to the Committee on the Judiciary 


November 19 (legislative day, October 29), 1945 
Reported by Mr. McCarran, with an amendment 


A Bill 


To improve the administration of justice by prescribing fair 
administrative procedure. 
Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may 
be cited as the ‘‘ Administrative Procedure Act.’’ 


Definitions 
Sec. 2. As used in this Act— 


(a) Agency.—‘‘ Agency’’ means each authority (whether or not 
within or subject to review by another agency) of the Government of 
the United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia. Nothing 


—)j.... 
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in this Act shall be construed to repeal delegations of authority as 
provided by law. Except as to the requirements of section 3, there 
shall be excluded from the operation of this Act (1) agencies composed 
of representatives of the parties or of representatives of organizations 
of the parties to the disputes determined by them, (2) courts martial 
and military commissions, (3) military or naval authority exercised in 
the field in time of war or in occupied territory, or (4) functions which 
by law expire on the termination of present hostilities, within any fixed 
period thereafter, or before July 1, 1947, and the functions conferred 
by the following statutes: Selective Training and Service Act of 
1940; Contract Settlement Act of 1944; Surplus Property Act of 1944. 


(b) PERson AND Party.—‘‘Person’’ includes individuals, partner- 
ships, corporations, associations, or public or private organizations of 
any character other than agencies. ‘‘Party’’ includes any person or 
agency named or admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency proceeding; but 
nothing herein shall be construed to prevent an agency from admitting 
any person or agency as a party for limited purposes. 


(c) Rute anp Rute Maxina.—‘‘Rule’’ means the whole or any 
part of any agency statement of general applicability designed to im- 
plement, interpret, or prescribe law or policy or to describe the organ- 
ization, procedure, or practice requirements of any agency. ‘‘Rule 
making’’ means agency process for the formulation, amendment, or 
repeal of a rule and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganiza- 
tions thereof, prices, facilities, appliances, services, or allowances there- 
for, or of valuations, costs, or accounting, or practices bearing upon 
any of the foregoing. 


(d) ORDER AND ADJupICATION.—‘‘Order’’ means the whole or any 
part of the final disposition (whether affirmative, negative, or declara- 
tory in form) of any agency in any matter other than rule making but 
including licensing. ‘‘Adjudication’’ means agency process for the 
formulation of an order. 


(e) LicENsE AND LIcENsine.—‘‘ License’’ includes the whole or part 
of any agency permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption, or other form of permission. ‘‘Licensing”’ 
includes agency process respecting the grant, renewal, denial, revocation, 
suspension, annulment, withdrawal, limitation, amendment, modifica- 
tion, or conditioning of a license. 


(f) SANCTION AND RELIEF.—‘‘Sanction’’ includes the whole or part 
of any agency (1) prohibition, requirement, limitation, or other condi- 
tion affecting the freedom of any person; (2) withholding of relief; 
(3) imposition of any form of penalty or fine; (4) destruction, taking, 
seizure, or withholding of property; (5) assessment of damages, reim- 
bursement, restitution, compensation, costs, charges, or fees; (6) re- 
quirement, revocation, or suspension of a license; or (7) taking of 
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other compulsory or restrictive action. ‘‘Relief’’ includes the whole or 
part of any agency (1) grant of money, assistance, license, authority, 
exemption, exception, privilege, or remedy; (2) recognition of any claim, 
right, immunity, privilege, exemption, or exception; or (3) taking of 
any other action beneficial to any person. 


(g) AGENcy ProcEEDING aND ActTion.—‘‘Agency proceeding”’ 
means any agency process as defined in subsections (c), (d), and (e) of 
this section. For the purposes of section 10, ‘‘agency action’’ includes 
the whole or part of every agency rule, order, license, sanction, relief, 
or the equivalent or denial thereof, or failure to act. 


Pusuic INFORMATION 


Sec. 3. Except to the extent that there is involved (1) any fune- 
tion of the United States requiring secrecy in the public interest or 
(2) any matter relating solely to the internal management of an agency— 


(a) Ruutes.—Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and 
field organization; (2) the established places and methods whereby the 
public may secure information or make submittals or requests; (3) 
statements of the general course and method by which its rule making 
and adjudicating functions are channeled and determined, including 
the nature and requirements of all formal or informal procedures avail- 
able as well as forms and instructions as to the scope and contents of 
all papers, reports, or examinations; and (4) substantive rules adopted 
as authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public. 
No person shall in any manner be required to resort to organization or 
procedure not so published. 


(b) OPInions AND OrpDERS.—Every agency shall publish or, in ac- 
cordance with published rule, make available to public inspection all 
final opinions or orders in the adjudication of cases except those re- 
quired for good cause to be held confidential and not cited as precedents. 


(ec) Pusiic Recorps.—Save as otherwise required by statute, mat- 
ters of official record shall in accordance with published rule be made 
available to persons properly and directly concerned except information 
held confidential for good cause found. 


Rute MAKING 


Sec. 4. Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 
relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts— 


(a) Notice.—General notice of proposed rule making shall be pub- 
lished in the Federal Register and shall include (1) a statement of the 
time, place, and nature of public rule making proceedings; (2) ref- 
erence to the authority under which the rule is proposed; and (3) either 
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the terms or substance of the proposed rule or a description of the sub- 
jects and issues involved. Except where notice or hearing is required 
by statute, this subsection shall not apply to interpretative rules, general 
statements of policy, rules of agency organization, procedure, or prac- 
tice, or in any situation in which the agency for good cause finds (and 
incorporates the finding and a brief statement of the reasons therefor 
in the rules issued) that notice and public procedure thereon are im- 
practicable, unnecessary, or contrary to the public interest. 


(b) ProcepurEes.—After notice required by this section, the agency 
shall afford interested persons an opportunity to participate in the rule 
making through submission of written data, views, or argument with 
or without opportunity to present the same orally in any manner; and, 
after consideration of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general statement of their 
basis and purpose. Where rules are required by law to be made upon 
the record after opportunity for or upon an agency hearing, the re- 
quirements of sections 7 and 8 shall apply in place of the provisions of 
this subsection. 


(ce) Errective Dates.—The required publication or service of any 
substantive rule (other than one granting or recognizing exemption or 
relieving restriction or interpretative rules and statements of policy) 
shall be made not less than thirty days prior to the effective date thereof 
except as otherwise provided by the agency upon good cause found and 
published with the rule. 


(d) Prtitions.—Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 


ADJUDICATION 


Sec. 5. In every cause of adjudication required by statute to be de- 
termined on the record after opportunity for an agency hearing, except 


to the extent that there is involved (1) any matter subject to a sub- 


sequent trial of the law and the facts de novo in any court; (2) the 
selection or tenure of an officer or employee of the United States other 
than examiners appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections; (4) the 
conduct of military, naval, or foreign affairs functions; (5) cases in 
which an agency is acting as an agent for a court; and (6) the certifi- 
cation of employee representatives— 


(a) Notice.—Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature thereof; (2) the 
legal authority and jurisdiction under which the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law; and in 
other instances agencies may by rule require responsive pleading. In 
fixing the times and places for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 
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(b) Procepure.—-The agency shall afford all interested parties op- 
portunity for (1) the submission and consideration of facts, argument, 
offers of settlement, or proposals of adjustment where time, the nature 
of the proceeding, and the public interest permit and (2), to the extent 
that the parties are unable so to determine any controversy by consent, 
hearing and decision upon notice and in conformity with sections 7 
and 8. 


(c) SEPARATION OF FuNcTIONS.—The same officers who preside 
at the reception of evidence pursuant to section 7 shall make the recom- 
mended decision or initial decision required by section 8 except where 
such officers become unavailable to the agency. . Save to the extent re- 
quired for the disposition of ex parte matters as authorized by law. no 
such officer shall consult any person or party on any fact in issue unless 
upon notice and opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the supervision or direction 
of any officer, employee, or agent engaged in the performance of in- 
vestigative or prosecuting functions for any agency. No officer, em- 
ployee, or agent engaged in the performance of investigative or prose- 
euting functions for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, recommended decision, 
or agency review pursuant to section 8 except as witness or counsel 
in public proceedings. This subsection shall not apply in determining 
applications for initial licenses or the past reasonableness of rates; nor 
shall it be applicable in any manner to the agency or any member or 
members of the body comprising the agency. 


(d) DecuarAtorY OrpEerRs.—The agency is authorized in its sound 
discretion, with like effect as in the case of other orders, to issue a 
declaratory order to terminate a controversy or remove uncertainty. 





ANCILLARY MATTERS 
Sec. 6. Except as otherwise provided in this Act— 


(a) APPEARANCE.—Any person compelled to appear in person be- 
fore any agency or representative thereof shall be accorded the right 
to be accompanied, represented, and advised by counsel or, if permitted 
by the agency, by other qualified representative. Every party shall 
be accorded the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. So far as the 
responsible conduct of public business permits, any interested person 
may appear before any agency or its responsible officers or employees 
for the presentation, adjustment, or determination of any issue, request, 
or controversy in any proceeding or in connection with any agency 
function, including stop-order or other summary actions. Every agency 
shall proceed with reasonable dispatch to conclude any matter presented 
to it except that due regard shall be had for the convenience and ne- 
cessity of the parties or their representatives. Nothing herein shall 
be construed either to grant or to deny to any person who is not a lawyer 
the right to appear for or represent others before any agency or in any 
agency proceeding. 
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(b) INVESTIGATIONS.—No process, requirement of a report, inspec- 
tion, or other investigative act or demand shall be issued, made, or en- 
forced in any manner or for any purpose except as authorized by law. 
Every person compelled to submit data or evidence shall be entitled to 
retain or, on payment of lawfully prescribed costs, procure a copy or 
transcript thereof, except that in a nonpublic investigatory proceeding 
the witness may for good cause be limited to inspection of the official 
transcript of his testimony. 


(ec) SuppeNnas.—Agency subpenas authorized by law shall be issued 
to any party upon request and, as may be required by rules of procedure, 
upon a statement or showing of general relevance and reasonable scope 
of the evidence sought. Upon contest the court shall sustain any such 
subpena or similar process or demand to the extent that it is found to be 
in accordance with law and, in any proceeding for enforcement, shall 
issue an order requiring the appearance of the witness or the produc- 
tion of the evidence or data under penalty of punishment for contempt 
in case of contumacious failure to do so. 


(d) DentaLts.—Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any 
interested person made in connection with any agency proceeding. 
Except in affirming a prior denial or where the denial is self-explana- 
tory, such notice shall be accompanied by a simple statement of grounds. 


HEARINGS 


Sec. 7. In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 


(a) Presmpine Orricers.—There shall preside at the taking of evi- 
dence (1) the agency, (2) one or more members of the body which 
comprises the agency, or (3) one or more examiners appointed as pro- 
vided in this Act; but nothing in this Act shall be deemed to supersede 
the conduct of specified classes of proceedings in whole or part by or 
before boards or other officers specially provided for by or designated 
pursuant to statute. The functions of all presiding officers and of 
officers participating in decisions in conformity with section 8 shall be 
conducted in an impartial manner. Any such officer may at any time 
withdraw if he deems himself disqualified; and, upon the filing in good 
faith of a timely and sufficient affidavit of personal bias or disqualifi- 
eation of any such officer, the agency shall determine the matter as a 
part of the record and decision in the case. 


(b) Hearina Powers.—Officers presiding at hearings shall have 
authority, subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by law, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, (5) regulate the course of the 
hearing, (6) hold conferences for the settlement or simplification of the 
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issues by consent of the parties, (7) dispose of procedural requests or 
similar matters, (8) make decisions or recommend decisions in con- 
formity with section 8, and (9) take any other action authorized by 
agency rule consistent with this Act. 


(c) Evipence.—Except as statutes otherwise provide, the proponent 
of a rule or order shali have the burden of proof. Any evidence, oral 
or documentary, may be received, but every agency shall as a matter 
of policy provide for the exclusion of immaterial and unduly repetitious 
evidence and no sanction shall be imposed or rule or order be issued ex- 
cept as supported by relevant, reliable, and probative evidence. Every 
party shall have the right to present his case or defense by oral or doc- 
umentary evidence, to submit rebuttal evidence, and to conduct such 
eross-eXamination as may be required for a full and true disclosure of 
the facts. In rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where the interest 
of any party will not be prejudiced thereby, adopt procedures for the 
submission of all or part of the evidence in written form. 


(d) Recorp.—The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall constitute 
the exclusive record for decision in accordance with section 8 and, upon 
payment of lawfully prescribed costs, shall be made available to the 
parties. Where any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party shall on 
timely request be afforded an opportunity to show the contrary. 


DECISIONS 


Sec. 8. In eases in which a hearing is required to be conducted in 
conformity with section 7— 

(a) Action By SuBorRDINATES.—In cases in which the agency has 
not presided at the reception of the evidence, the officer who presided 
(or, in cases not subject to subsection (ce) of section 5, any other officer 
or officers qualified to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require (in specific cases or 
by general rule) the entire record to be certified to it for initial decision. 
Whenever such officers make the initial decision and in the absence of 
either an appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without further pro- 
ceedings then become the decision of the agency. On appeal from or 
review of the initial decisions of such officers the agency shall, except 
as it may limit the issues upon notice or by rule, have all the powers 
which it would have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the reception of 
the evidence, such officers shall first recommend a decision except that 
in rule making or determining applications for initial licenses (1) in 
lieu thereof the agency may issue a tentative decision or any of its 
responsible officers may recommend a decision or (2) any such pro- 
cedure may be omitted in any case in which the agency finds upon the 
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record that due and timely execution of its function imperatively and 
unavoidably so requires. 


(b) SuBmirTats AND Dectsions.—Prior to each recommended, ini- 
tial, or tentative decision, or decision upon agency review of the decision 
of subordinate officers the parties shall be afforded a reasonable oppor- 
tunity to submit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or (2) exceptions 
to the decisions or recommended decisions of subordinate officers or to 
tentative agency decisions, and (3) supporting reasons for such ex- 
ceptions or proposed findings or conclusions. All decisions (including 
initial, recommended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and conclusions, as well 
as the basis therefor, upon all the material issues of fact, law, or dis- 
cretion presented ; and (2) the appropriate rule, order, sanction, relief, 
or denial thereof. 

SANCTIONS AND POWERS 


Sec. 9. In the exercise of any power or authority— 


(a) In GeNERAL.—No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction delegated to the agency 
and as authorized by law. 


(b) LicensEes.—In any case in which application is made for a 
license required by law the agency, with due regard to the rights or 
privileges of all the interested parties or adversely affected persons and 
with reasonable dispatch, shall set and complete any proceedings re- 
quired to be conducted pursuant to sections 7 and 8 of this Act or other 
proceedings required by law and shall make its decision. Except in 
eases of willfulness or those in which public health, interest, or safety 
requires otherwise, no withdrawal, suspension, revocation, or annulment 
of any license shall be lawful unless, prior to the institution of agency 
proceedings therefor, facts or conduct which may warrant such action 
shall have been called to the attention of the licensee by the agency in 
writing and the licensee shall have been accorded opportunity to dem- 
onstrate or achieve compliance with all lawful requirements. In any 
case in which the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new license, no license 
with reference to any activity of a continuing nature shall expire until 
such application shall have been finally determined by the agency. 


JUDICIAL REVIEW 


Sec. 10. Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion— 


(a) Rieut or Review.—Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 
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(b) Form anp VENUE or Action.—The form of proceeding for 
judicial review shall be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute or, in the absence 
or inadequacy thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs of prohibitory or manda- 
tory injunction or habeas corpus) in any court of competent jurisdic- 
tion. Agency action shall be subject to judicial review in civil or crim- 
inal proceedings for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such review is provided 
by law. 


(c) RevrewasBLe Acts.—Every agency action made reviewable by 
statute and every final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. Any prelim- 
inary, procedural, or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by statute, agency 
action shall be final whether or not there has been presented or de- 
termined any application for a declaratory order, for any form of re- 
consideration, or (unless the agency otherwise requires by rule) for an 
appeal to superior agency authority. 


(d) IntTerRImM RewIeEF.—Pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to postpone the effective 
date of any action taken by it. Upon such conditions as may be re- 
quired and to the extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case may be taken 
on appeal from or upon application for certiorari or other writ to a 
reviewing court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action or to pre- 
serve status or rights pending conclusion of the review proceedings. 


(e) Scope or REview.—So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, or otherwise not in 
accordance with law; (2) contrary to constitutional right, power, priv- 
ilege, or immunity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8 or other- 
wise reviewed on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record or such portions 
thereof as may be cited by the parties, and due account shall be taken of 
the rule of prejudicial error. 
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EXAMINERS 


Sec. 11. Subject to the civil-service and other laws to the extent 
not inconsistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be necessary 
for proceedings pursuant to sections 7 and 8, who shall be assigned to 
eases in rotation so far as practicable and shall perform no duties in- 
consistent with their duties and responsibilities as examiners. Exam- 
iners shall be removable by the agency in which they are employed 
only for good cause established and determined by the Civil Service 
Commission (hereinafter called the Commission) after opportunity for 
hearing and upon the record thereof. Examiners shall receive com- 
pensation prescribed by the Commission independently of ageney recom- 
mendations or ratings and in accordance with the Classification Act 
of 1923, as amended, except that the provisions of paragraphs (2) and 
(3) of subsection (b) of section 7 of said Act, as amended, and the pro- 
visions of section 9 of said Act, as amended, shall not be applicable. 
Agencies occasionally or temporarily insufficiently staffed may utilize 
examiners selected by the Commission from and with the consent of 
other agencies. For the purposes of this section, the Commission is 
authorized to make investigations, require reports by agencies, issue 
reports, including an annual report to the Congress, promulgate rules, 
appoint such advisory committees as may be deemed necessary, recom- 
mend legislation, subpena witnesses or records, and pay witness fees 
as established for the United States courts. 


CONSTRUCTION AND EFFECT 


Sec. 12. Nothing in this Act shall be held to diminish the consti- 
tutional rights of any person or to limit or repeal additional require- 
ments imposed by statute or otherwise recognized by law. Except as 
otherwise required by law, all requirements or privileges relating to 
evidence or procedure shall apply equally to agencies and persons. If 
any provision of this Act or the application thereof is held invalid, the 
remainder of this Act or other applications of such provision shall not 
be affected. Every agency is granted all authority necessary to comply 
with the requirements of this Act through the issuance of rules or other- 
wise. No subsequent iegislation shall be held to supersede or modify 
the provisions of this Act except to the extent that such legislation shall 
do so expressly. This Act shall take effect three months after its ap- 
proval except that sections 7 and 8 shall take effect six months after 
such approval, the requirement of the selection of examiners pursuant 
to section 11 shall not become effective until one year after such approv- 
al, and no procedural requirement shall be mandatory as to any agency 
proceeding initiated prior to the effective date of such requirement. 
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ANALYSIS OF S. 7 


The Bill and Committee Report were forwarded to Elmer A. Smith, 
Esquire, by your Executive Secretary, with the request that he analyze 
the bill. Mr. Smith’s analysis follows: 


IuuINoIs CENTRAL SYSTEM 
Chicago 5, Illinois 
November 26, 1945. 


Federal Administrative Procedure Bill 


Mrs. S. F. McDonough, Executive Secretary, 
Association of I. C. C. Practitioners, 

2218 I. C. C. Building, 

Washington 25, D. C. 


Dear Mrs. McDonough: 


I had an opportunity over the weekend of reading the Adminis- 
trative Procedure Act as reported by the Senate Committee on the 
Judiciary (Senate 7, Report No. 752, 79th Congress, Ist Session, Nov. 
19, 1945), and of also reading the report of the Committee which ac- 
companied this draft. The draft is substantially different from the 
drafts we have heretofore considered. 

It is clear to me that the Committee had in mind the Interstate 
Commerce Commission, its functions, and its duties, in the drafting of 
this bill, and it is my best judgment, after a cursory examination of 
the bill and the report, that the Commission will not have any real 
difficulty in functioning under such a bill. 

The report in the first few paragraphs makes this significant state- 
ment (pages 6-7) : 


“COMPARISON WITH ATTORNEY GENERAL’S COM- 
MITTEE REPORT.—The present bill is more complete than the 
solution favored by the majority of the Attorney General’s Com- 
mittee, but less prolix and more definite than the minority proposed. 
While it follows generally the views of good administrative practice 
as expressed by the whole of that Committee, it differs in several 
important respects. It provides that agencies may choose whether 
their examiners shall make the initial decision or merely recommend 
a decision, whereas the Attorney General’s Committee made a de- 
cision by examiners mandatory. It provides some general limi- 
tations upon administrative powers and sanctions, particularly in 
the rigorous field of licensing, while the Attorney General’s Com- 
mittee did not touch upon the subject. It relies upon independence, 
salary security, and tenure during good behavior of examiners 
within the framework of the civil service, whereas the Attorney 
General’s Committee favored short-term appointments approved by 
a special ‘Office of Administrative Procedure.’ ”’ 
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It may well be that the section dealing with examiners (Section 11) 
will enable the Commission to increase the pay of its examiners to a 
level that more closely reflects their ability and the character of their 
work. The report says in part (page 29) : 


‘‘In the matter of examiners’ compensation the section adds 
greatly to the Commission’s powers and function. It must pre- 
scribe and adjust examiners’ salaries, independently of agency 
ratings and recommendations. The stated inapplicability of speci- 
fied sections of the Classification Aet carries into effect that author- 
ity. The Commission would exercise its powers by classifying 
examiners’ positions and, upon customary examination through its 
agents, shift examiners to superior classifications or higher grades 
as their experience and duties may require. The Commission might 
consult the agency, as it now does in setting up positions or reclas- 
sifying positions, but it would act upon its own responsibility and 
with the objects of the bill in mind.”’ 


It is of the greatest importance to observe that the examiners are 
to be appointed by the Commission and by no other body. And it is 
also important to observe that so far as their duties are concerned, 
they are to perform 


‘‘no duties inconsistent with their duties and responsibilities as 
examiners.’’ 


The interests of the non-lawyers are amply taken care of in this 
bill, and my own view is that we ought to make no more representations 
to the Committee regarding this matter. We may make ourselves ob- 
noxious if we do. Note particularly what the report says on this sub- 
ject (page 19): 


‘‘The final sentence provides that the subsection shall not be 
taken to recognize or deny the right of nonlawyers to be admitted 
to practice before any agency, such as the practitioners before the 
Interstate Commerce Commission. The use of the word ‘counsel’ 
means lawyers. While the subsection does not deal with the matter 
expressly, the committee does not believe that agencies are justi- 
fied in laying burdensome admission requirements upon members 
of the Bar in good standing before the courts. The right of agen- 
cies to pass upon the qualifications of nonlawyers, however, is ez- 
pressly recognized and preserved in the subsection.’’ 


And the bill itself clearly states (page 34) : 


**(a) APPEARANCE.—Any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied, represented, and advised by counsel, or if 
permitted by the agency, by other qualified representative. Every 
party shall be accorded the right to appear in person or by or with 


counsel or other duly qualified representative in any agency pro- 
ceeding. ***”’ 
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And to make assurance doubly sure, the new draft reads as follows 
(page 34) : 


‘¢##* Nothing herein shall be construed either to grant or to deny 
to any person who is not a lawyer the right to appear for or rep- 
resent others before any agency or in any agency proceeding.”’ 


In other words, the Commission is to determine the qualifications 
of those who appear before it. 

There are some details that are not as clear as they might be. al- 
though the report throws some light upon the language of the bill. 
For example, Section 5 reads in part as follows (pages 33-34) : 


‘“(a) NOTICE.—Persons entitled to notice of an agency hear- 
ing shall be timely informed of (1) the time, place and nature 
thereof; (2) the legal authority and jurisdiction under which the 
hearing is to be held; and (3) the matters of fact and law asserted. 
In instances in which private persons are the moving parties. other 
parties to the proceeding shall give prompt notice of issues con- 
troverted in fact or law; and in other instances agencies may by 
rule require responsive pleading. In fixing the times and places 
for hearings, due regard shall be had for the convenience and ne- 
eessity of the parties or their representatives.”’ 


The report in dealing with Section 5 says (page 17) : 


‘***#* The second section of the subsection applies in those cases 
where the agency does not control the matter of notice because pri- 
vate persons are the moving parties; and in such cases the re- 
spondent parties must give notice of the issues of law or fact which 
they controvert so that the moving party will be apprised of the 
issues he must sustain. The purpose of the provision is to simpli- 
fy the issues for the benefit of both the parties and the deciding 
authority.***”’ 


It may be that subsection (c) of Section 5 presents some difficulties. 
It reads in part as follows (page 34) : 


‘*##* Save to the extent required for the disposition of ex parte 
matters as authorized by law, no such officer shall consult any per- 
son or party on any fact in issue unless upon notice and opportunity 
for all parties to participate; nor shall such officer be responsible 
to or subject to the supervision or direction of any officer, employee, 
or agent engaged in the performance of investigative or prosecut- 
ing functions for any agency. No officer, employee, or agent en- 
gaged in the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, or 
agency review pursuant to Section 8 except as witness or counsel 
in public proceedings.***”’ 
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An examiner might in the very nature of things want to consult 
with some of the technical experts on the Commission’s staff regarding 
technical matters, such as costs. But the language of this subsection is 
a great improvement over the language in the original draft. It seems 
to me it would have been better if the adjective ‘‘investigative’’ had 
been omitted from the sentence last quoted. 


The report in dealing with Subsection (c) says in part (pages 
17-18) : 


‘‘The gist of the subsection is that no investigating or prosecut- 
ing officer shall directly or indirectly in any manner influence or 
control the operations of hearing and deciding officers, except as a 
participant in public proceedings, and even then in no different 
fashion than the private parties or their representatives. ‘Ex parte 
matter authorized by law’ means passing on requests for adjourn- 
ments, continuances, filing of papers, and so forth.***”’ 


In reading Section 8 I had in mind the General Rate Cases where 
it has been the custom for three or four commissioners to hear the tes- 
timony (and sometimes examiners also have heard some part of the 
testimony), the case being decided, however, by the entire Commission 
and without a tentative report. But even this contingency seems to 
have been provided for. The report in dealing with Section 8 reads 
in part as follows (page 23) : 


‘**** Tf the agency makes the initial decision without having 
presided at the taking of the evidence, whatever officer took the 
evidence must first make a recommended decision except that, in 
rule making or determining applications for initial licenses (1) the 
agency may instead issue a tentative decision or any of its respon- 
sible officers may recommend a decision or (2) such intermediate 
procedure may be wholly omitted in any case in which the agency 
finds on the record that the execution of its functions imperatively 
and unavoidably so requires.’’ 


That the committee had the interests of the Interstate Commerce 
Commission before it in re-drafting this bill is shown by what it says 
on page 5 of the report: 


“The committee feels that it has avoided the mistake of at- 
tempting to oversimplify the measure. It has therefore not hesitated 
to state functional classifications and exceptions where those could 
be rested upon firm grounds. In so doing, it has been the undeviat- 
ing policy to deal with types of functions as such and in no ease 
with administrative agencies by name. Thus certain war and de- 
fense functions are exempted, but not the War or Navy Depart- 
ments in the performance of their other functions. Manifestly, it 
would be folly to assume to distinguish between ‘good’ agencies and 
others, and no such distinction is made in the bill. The legitimate 
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needs of the Interstate Commerce Commission, for example. have 
been fully considered but it has not been placed in a favored posi- 
tion by exemption from the bill.’’ 


That the Committee has adopted a sort of middle-of-the-road course 
is shown by the following paragraph appearing under the general title 
‘‘General Comments’’ (page 30) : 


‘‘The bill is designed to operate as a whole and, as previously 
stated, its provisions are interrelated. At the same time, however, 
there are certain provisions which touch on subjects long regarded 
as of the highest importance. On those subjects, such as the separ- 
ation of examiners from the agencies they serve, there has been a 
wide divergence of views. The committee has in such cases taken the 
course which it believes will suffice without being excessive. More- 
over, amendatory or supplementary legislation can supply any de- 
ficiency which experience discloses in those cases.***’’ 


I think the question whether such a bill can be made to be a work- 
able one so far as the Interstate Commerce Commission is concerned 
would depend largely upon the recognition of those who practice before 
the Commission of the reasonable needs of the Commission. The At- 
torney General in his letter of October 19, 1945, to Chairman McCarran 
of the Senate Judiciary Committee (page 37) said in part (page 38) : 


‘*My conclusion as to the workability of the proposed legis!a- 
tion rests on my belief that the provisions of the bill can and should 
be construed reasonably and in a sense which will fairly balance the 
requirements and interests of private persons and governmental 
agencies.***”’ 


Since dictating this letter I have just received your letter of Nov- 
ember 23. I think it an excellent idea for the Association to appoint 
a committee to confer with the Commission. It is to be borne in mind 
that this bill is to be considered by the House Judiciary Committee and 
that we might at that time have an opportunity of presenting any 
further views. 

I am sending a copy of this letter to Messrs. Walker, Ames, Curry 
and LaRoe. 

Sincerely yours, 


Evmer A. SMITH. 
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LETTER FROM CHAIRMAN OF LEGISLATIVE COMMITTEE, 
HARRY C. AMES, CONCERNING S. 7 


Under date of November 16, 1945, Mr. Harry C. Ames, Chairman 
of the Association’s Committee on Legislation, wrote a letter to Hon- 
orable Homer Ferguson, a member of the Senate Judiciary Committee, 
attaching a memorandum setting forth the views of I. C. C. practitioners, 
The letter and statement are printed for your information: 


November 16, 1945 


Honorable Homer Ferguson, 
United States Senate, 
Washington, D. C. 


Dear Senator Ferguson : 


I appreciated very much the opportunity to appear before the 
Senate Judiciary Committee and testify in connection with the Reorgan- 
ization Bill, S-1120. I looked forward with equal enthusiasm to an 
opportunity to appear in connection with the Administrative Procedure 
Bill, S-7. 


I now hear disquieting rumors to the effect that the latter Bill will 
be reported out of the Senate Committee without any public hearing. 
In connection with these measures I have authority, as Chairman of 
the Legislative Committee of the Association of Interstate Commerce 
Commission Practitioners to ask that the Interstate Commerce Com- 
mission be exempted from the provisions of the Bill. 


In connection with any Bill which proposes to substitute for existing 
rules of procedure specifically designed by Congress itself to fit the 
Commission, an entirely new set of rules for general application I think 
it would be most unfortunate if the lawyers who practice before the 
Commission were not permitted to express their views as to its pro- 
priety. 

I appreciate, of course, that there is considerable agitation for the 
passage of some sort of a procedural Bill and I express no opinion on 
the necessity for such a Bill to cover any governmental activity where 
reform is needed. I feel keenly, however, that before your Committee 
agrees to substitute something general for something specific to cover 
a time-tested body like the Interstate Commerce Commission, the law- 
yers who practice before that Commission are in better position to dis- 
cuss the need or lack of need for it than are lawyers unfamiliar with 
its procedure. 


If for any reason my request for a hearing must be denied I do hope 
that you may find time to read the enclosed memorandum on the subject. 
It, of course, can not have the effect of an oral presentation but it does 
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express our views. If you wish I shall be glad to have it mimeographed 
for circulation to the Committee. 
With kind personal regards, I am 


.Sincerely yours, 


HCA/d Harry C. Ames. 
Enc. 





Memorandum on Procedure Before The Interstate 
Commerce Commission 


In 1938 and 1939, there was considerable agitation for a revamp- 
ing of some statutes governing the procedure of the Interstate Com- 
merce Commission. Some rather extreme suggestions were made, with 
more or less strong backing. Senator Reed, who had had more than 30 
years experience in practice before the Commission, became apprehen- 
sive that unless those in the Commission Bar who were informed and 
interested in Commission procedure should take an active interest in 
the matter, the zeal to reform might operate to cripple rather than 
improve the then existing conditions. He invited the writer and 
Messrs. Luther M. Walter of Chicago and Wilbur LaRoe, Jr., of this 
city to a discussion on the matter. A little later on the Commission in- 
vited a group of experienced lawyers to confer with it in an effort to 
work out remedies if and where needed. The results of these delib- 
erations were made known to the Commerce Committees of the Senate and 
House, and in the Transportation Act, 1940, the statutory rules gov- 
erning Commission organization, functioning, and procedure were given 
a rather thorough overhauling. 

After the passage of the 1940 act, and again in the closest collab- 
oration with a committee formed of members of its Bar, the Commission 
completely revised its General Rules of Practice. In 1942 it published 
a set of 102 rules which not only brought its procedure strictly to date, 
but which reflected in full the procedural and functional changes made 
in the 1940 act and the then recent changes in the Rules of Civil Pro- 
cedure in the federal district courts. The revised rules of the Com- 
mission, on examination, will be found to compare most favorably with 
any similar set of rules in existence, including those of the Supreme 
Court and the federal civil procedure rules. They have been effective 
more than three years, and there has been no occasion even to consider 
any changes in them, except a minor change necessitated by the advent 
of Saturday closing. 

I mention these antecedent circumstances in order to emphasize 
two things. First, the rules governing Commission procedure, them- 
selves the product of growth and experience for more than a generation, 
have been completely revised by Congress recently, in the light of all 
cumulative criticisms. Secondly, the statutory pattern was cut to fit 
the Commission and no other agency. It must be obvious that this lat- 
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ter circumstance is more conducive to bring about a system of practice 
well adapted to function than any attempt at generality could be, and 
this is borne out by more than 5 years experience under the statute. 

I come now to the new legislation embodied in S. 7 (H.R. 1203), 
I have followed closely the unrest and agitation which have prompted 
this proposed legislation. I believe it is fair to say that it stems pri- 
marily from the American Bar Association (of which I am a member) 
and that it is traceable to dissatisfaction among lawyers over the rising 
tide of bureaucracy or government by directive rather than by law. 
Oddly enough, the Bills exclude from their scope the so-called temporary 
or war time agencies, and thus leave untouched what have been perhaps 
the worst offenders in those respects. I need not remind you that the 
evils which this Bill is designed to cure are not practiced in or by the 
Commission. At the hearing before the Judiciary Committee of the 
House Congressman Jennings remarked: 


**T have not had in mind and never heard any criticism, as I 
recall, of the Interstate Commerce Commission being arbitrary or 
lawless, and disposed to trample on people’s rights, but there are 
some agencies under the present set-up that have been on the 
rampage.’’ 


I make the point, first, that there is no occasion in reason to bring 
Commission procedure under any rule for general application. If the 
legislation is based upon a need for reform of the procedural system, 
there is no such need so far as the Commission is concerned. If it is 
based upon a desire to improve the results of the procedural system, it 
fails in that respect if applied to the Commission. In fact, it would 
create great confusion because of the constant uncertainty as to whether 
it or the present statute is to govern. 

In the presentation before the House Committee of Carl McFarland, 
Esq., who heads the Bar Association Committee and who has had more 
contact with the problem than any other individual, he stated that the 
Bill was designed to meet or cover three main objectives. They are: 


(1) Information (which would include Notice and Publicity) 

(2) Operation (which would include the functioning of the agency) 

(3) Review (which would include the right or privilege of secur- 
ing judicial review of agency actions). 


I shall discuss these in the order of their statement. 


INFORMATION—NOTICE—PUBLICITY 


Except with respect to ‘‘statements of general policy or interpreta- 
tions’’ the Commission, at present, makes the full publication in the 
Federal Register contemplated by section 3(a) of S. 7, as revised. It, 
of course, has no ‘‘general policy’’ except the policy of the law, and 
its ‘‘interpretations’’ are embodied in its duly published reports and 
decisions. Considering the fact the latter have now reached more than 


300 volumes, I do not believe the Federal Register should be addition- 
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ally burdened with them. They would, however, under this law. 

As stated, full publicity is given to Commission rulings and orders 
as contemplated by par. (b) of section 3. 

The ‘‘records’’ of the Commission are public to the fullest ‘‘extent 
consistent with the public interest.’’ It has its Press Room where its 
oficial acts, as expressed in its reports and orders, and its public 
notices, are given to the world, in addition to service on the parties 
affected, made at the same time. Its tariff files and statistics are open 
to inspection, as are all ‘‘dockets’’ or ‘‘transcripts’’ of its formal hear- 
ings. The ‘‘votes’’ of the individual Commissioners on any question 
are obtainable from its Secretary upon a simple inquiry. There is no 
phase of par. (c) section 3 which is not fully met by the present set-up 
of the Commission. And the set-up would not be changed by the pro- 
posed law. 

The provisions of section 4(a) regarding ‘‘Notice’’ would be wholly 
impractical so far as the Commission is concerned, yet it might be 
charged with bad faith if it resorted to non-compliance under the ex- 
emption features of the second sentence of the paragraph. In the first 
place the term ‘‘rule making”’ is difficult of application to the Com- 
mission. It is defined in section 2(c) as any 


agency process for the formulation, amendment, or repeal of a rule, 
and includes rate making or wage or price fixing. 


and a ‘‘rule’’ is defined (ibid) as 


the whole or any part of any agency statement of general applic- 


ability designed to implement, interpret, or prescribe law or pol- 
icy * * * 


The Commission adjudicates many cases involving controversies over 
“rates’’ or ‘‘practices’’ which could hardly be described as of ‘‘ general 
applicability.’’ A literal compliance with this paragraph under the as- 
sumption that all of its acts do have general applicability would require 
the publication in the Federal Register of all of its notices of hearings, 
ete. This would be a sheer waste of time and money, because full pub- 
licity is already given by the Commission in such matters. 

Not one improvement in the matter of notice, or publicity, or in- 
formation, so far as the Commission is concerned, would be affected 
by the proposed Bill. 


OPERATIONS OF THE COMMISSION 


As stated at the outset, Congress in section 17 of the interstate 
commerce act has made specific, detailed provisions for the organization 
of the Commission, its division into parts composed of Divisions, in- 
dividual Commissioners, and boards of employees, the methods and 
limitations under which such subdivisions may function, full provis- 
ions for the effectiveness of the orders of each and for the right of ap- 
peal therefrom, and the like. There are other sections, such as those 
covering approval of sales, control, etc., valuation, issuance of securi- 











110 I. C. C. PRACTITIONERS’ JOURNAL 





ties, ete., where procedure is even more specifically covered, but section 
17 is the principal procedural section. 

The latter section contains 12 numbered paragraphs, and some 37 
specific provisions which cover controversies, and procedure thereon, 
from the time of their presentation to the final conclusion thereon. Ex- 
treme care has been exercised to insure that interested parties shall have 
the full right to complain, to have their complaints adjudicated, and, in 
the final analysis to secure consideration by the entire Commission, if 
the prior adjudication has been by a ‘‘subdivision’’ of the Commission. 
Full provision is made in the Urgent Deficiencies Act of 1913, also, for 
judicial review of orders of the Commission, and section 17 referred to 
provides this shall be only after there has been an exhaustion of the ad- 
ministrative remedy. 

I have carefully examined those sections of the proposed Bill which 
cover ‘‘operation’’ or ‘‘procedure,’’ and I find no provision which could 
fairly be regarded as necessary for or as any improvement in the work 
of the Commission. There are, however, some phases of the new Bill 
which could not be reconciled with the present practices of the Com- 
mission, and which might work incalculable harm in the proper admin- 
istration of its duties. Serious delay, and unnecessary labor and ex- 
pense, are the least of the results of the Bill which the practitioners 
before the Commission envisage. 

For example, in section 5(¢) under the heading ‘‘SEPARATION 
OF FUNCTIONS,’’ no employee of the Commission who might perform 
‘*investigative’’ functions in any case, or in any ‘‘related case,’’ would 
be permitted to ‘‘advise’’ the Commission in the disposition of such 
eases. Even if there were doubt as to whether this prohibition would 
cover ‘‘Examiners’’ who hear and rule on evidence, and assist in de- 
veloping pertinent facts for the record, it would certainly apply to 
Commission cost analysts who ‘‘investigate’’ to ascertain costs, and very 
often appear as witnesses to spread the results of their investigations 
upon the record. It would seriously hamper the Commissioners if they 
were barred by the law from consulting those experts and receiving 
their advice. 

Section 6(d) under the heading ‘‘DENIALS’’ would be cumber- 
some so far as the Commission is concerned because of its requirement 
that the denial of petitions must ‘‘be accompanied by a simple statement 
of grounds.’’ Inasmuch as such a great proportion of Commission ac- 
tions are, in the first instance by a Division (or by an individual Com- 
missioner) further appeals or petitions are the rule rather than the 
exception. Although not strictly required to by law (except where 
damage is awarded) the Commission (or a Division thereof) invariably 
states fully in its original reports the reasons for its action. Where 
subsequent petitions are denied, the Commission usually simply states 
the denial with no reason. While I, as a lawyer, would of course, like 
to know the grounds upon which a petition is denied, I do not believe 
the public interest requires the extra effort nor do I think it is necessary. 
It seems to me, also, that section 8(a) would be wholly unworkable 
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so far as the Commission is concerned because of the rigid requirement 
that when an initial decision is made by an agency which did not preside 
‘at the reception of the evidence’’ a proposed or recommended report 
must be issued. In this connection I need mention only one class of case. 
There are many others. Carriers, as you know, have the right to initiate 
rates, but the statute gives the Commission the power to suspend and 
investigate such rates. In doing so, however, the statute imposes a defi- 
nite limit for the ‘‘suspension’’ period—seven months—and if that 
time passes before the Commission acts the suspended rates become ef- 
fective. Due to the relatively short time in which it must act the Com- 
mission has not found it practicable to follow the proposed report plan. 
Under this Bill it would be compelled to do so in which event many 
rates ultimately found unlawful would automatically go into effect. 


Tue MATTER OF JUDICIAL REVIEW 


Since 1913, judicial review of orders of the Commission has been 
had under the provisions of the Urgent Deficiencies Act, 1913 (Title 
28 U.S.C. Sees. 43 to 48) except in respect of those classes of orders 
held not subject to that act. See United States v. Griffin, 303 U.S. 228, 
232-237. 

In connection with orders reviewable under this act, the review 
is as of right before a specially convened statutory court of 3 judges 
which first sits, thence appeal lies as of right directly to the Supreme 
Court of the United States. 

This procedure has worked out satisfactorily for more than 32 
years and, aside from tax cases, the Supreme Court has probably re- 
viewed more orders of the Commission than of any other agency. There 
has been approved by the Judicial Conference a report of a Committee 
headed by Circuit Judge Orie L. Phillips, of Denver, a bill whereby the 
Cireuit Court of Appeals will act initially in lieu of the specially con- 
vened 3-Judge Court, but the basic essentials of and the opportunity for 
review remain essentially the same. I believe the Bill approved by the 
Judicial Conference has not yet been introduced. 

Section 10 of the proposed Bill will work no improvement over 
existing procedure, and in certain respects is wholly contrary to the 
existing rules and to the recommendations of the Judicial Conference. 
One of the most glaring of these conflicts is its failure to require an 
exhaustion of administrative remedy before recourse is had to the 
Courts (see last sentence of par. (c) of section 10). This has always 
been regarded as a salutary rule. Prentis v. Atlantic Coast Line R. 
Co., 211 U. S. 210 It was made statute law in 1940, when section 17 of 
the interstate commerce act was revised and amplified. 

It may be that the framers of this Bill intended to exempt from 
its provisions these orders which are now reviewable under the Urgent 
Deficiencies Act (see opening sentence of par. (b) of section 10), but 
there may arise borderline cases as to which it would be extremely 
difficult to know whether the present law or the new law is to govern. 
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CoNCLUSION 


In taking the stand we do on this Bill we do not mean to imply 
that there may not exist instances in our Government where there has 
been an abuse of discretion, or where reasonable access to judicial re- 
view has been denied. If there are such instances they should by all 
means be corrected. But there Congress has so meticulously marked 
out the organization, procedure, and rules for one of the administrative 
arms such as the Commission, and has afforded as comprehensive and 
speedy a system of review as is found in the 1913 act, and above all, 
where such provisions have worked out to the complete satisfaction 
of the Bar, it would be most unfortunate to undertake to substitute a 
general plan of procedure less specific than what we have, which, in 
the nature of things, could not have intimate application to the Com- 
mission. 

I have heard it said that the American Bar Association is econ- 
stitutionally opposed to exemptions from the operation of any Bill be- 
cause of its fear that too many exemptions would emasculate the Bill. 
Yet the Bill exempts in terms the war and emergency agencies which 
have caused the most complaint. I do not agree with that philosophy 
at all. If any agency can make out a valid case for exemption, it 
should have it. And if the process is repeated to the extent feared, then 
there is no real need for the legislation. The question of the necessity for 
or propriety of legislation should not be sacrificed or subordinated to a 
mere desire for uniformity—for things may be uniformly bad, as well 
as uniformly good. 


Respectfully submitted, 


Harry C. Ames, Chairman 
Legislative Committee, 
Association of Interstate 


Commerce Practitioners. 
November 16, 1945. 





Octo 
Clar' 


<< 


Perle "neoa ame Tr & 





NOVEMBER, 1945 113 





LETTER FROM HONORABLE TOM C. CLARK CONCERNING S. 7.* 


Believing that it will be of interest to our members, a letter dated 
October 19, 1945, to Honorable Pat McCarran from Honorable Tom C. 
Clark, Attorney General of the United States is quoted below: 


October 19, 1945. 


Hon. Pat McCarran, 
Chairman, Senate Judiciary Committee, 
United States Senate, Washington, D. C. 


My Dear Senator: You have asked me to comment on §. 7, a bill 
to improve the administration of justice by prescribing fair administra- 
tive procedure, in the form in which it appears in the revised committee 
print issued October 5, 1945. 

I appreciate the opportunity to comment on this proposed legisla- 
tion. 

For more than a decade there has been pending in the Congress 
legislation in one form or another designed to deal horizontally with 
the subject of administrative procedure, so as to overcome the confusion 
which inevitably has resulted from leaving to basic agency statutes the 
prescription of the procedures to be followed or, in many instances, the 
delegation of authority to agencies to prescribe their own procedures. 
Previous attempts to enact general procedural legislation have been 
unsuccessful generally because they failed to recognize the significant 
and inherent differences between the tasks of courts and those of admin- 
istrative agencies or because, in their zeal for simplicity and uniform- 
ity, they proposed too narrow and rigid a mold. 

Nevertheless, the goal toward which these efforts have been directed 
is, in my opinion, worth while. Despite difficulties of draftsmanship, I 
believe that over-all procedural legislation is possible and desirable. The 
administrative process is now well developed. It has been subject in 
recent years to the most intensive and informed study—by various con- 
gressional committees, by the Attorney General’s Committee on Admin- 
istrative Procedure, by organizations such as the American Bar Asso- 
ciation, and by many individual practitioners and legal scholars. We 
have in general—as we did not have until fairly recently—the materials 
and facts at hand. I think the time is ripe for some measure of control 
and prescription by legislation. I cannot agree that there is anything 


‘ inherent in the subject of administrative procedure, however complex 


it may be, which defies workable codification. 

Since the original introduction of S. 7, I understand that oppor- 
tunity has been afforded to public and private interests to study its pro- 
visions and to suggest amendments. The agencies of the Government 
primarily concerned have been consulted and their views considered. 
In particular, I am happy to note that your committee and the House 
Committee on the Judiciary, in an effort to reconcile the views of the 





* Pp. 37-38, Report of the Committee on the Judiciary on S. 7, November 9, 1945. 
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interested parties, have consulted officers of this Department and ex- 
perts in administrative law made available by this Department. 

The revised committee print issued October 5, 1945, seems to me to 
achieve a considerable degree of reconciliation between the views ex- 
pressed by the various Government agencies and the views of the pro- 
ponents of the legislation. The bill in its present form requires admin- 
istrative agencies to publish or make available to the public an in- 
creased measure of information concerning their organization, functions, 
and procedures. It gives to that portion of the public which is to be 
affected by administrative regulations an opportunity to express its 
views before the regulations become effective. It prescribes, in instances 
in which existing statutes afford opportunity for hearing in connection 
with the formulation and issuance of administrative rules and orders, 
the procedures which shall govern such hearings. It provides for the 
selection of hearing officers on a basis designed to obtain highly quali- 
fied and impartial personnel and to insure their security of tenure. It 
also restates the law governing judicial review of administrative action. 

The bill appears to offer a hopeful prospect of achieving reasonable 
uniformity and fairness in administrative procedures without at the 
same time interfering unduly with the efficient and economical operation 
of the Government. Insofar as possible, the bill recognizes the needs of 
individual agencies by appropriate exemption of certain of their func- 
tions. 

After reviewing the committee print, therefore, I have concluded 
that this Department should recommend its enactment. 

My conclusion as to the workability of the proposed legislation 
rests on my belief that the provisions of the bill can and should be 
construed reasonably and in a sense which will fairly balance the re- 
quirements and interests of private persons and governmental agencies. 
I think it may be advisable for me to attach to this report an appendix 
discussing the principal provisions of the bill. This may serve to clarify 
some of the essential issues and may assist the committee in evaluating 
the impact of the bill on public and private interests. 

I am advised by the Acting Director of the Bureau of the Budget 
that while there would be no objection to the submission of this report, 
he questions the appropriateness of the inclusion of the words ‘‘inde- 
pendently of agency recommendations or ratings,’’ appearing after the 
words ‘‘Examiners shall receive compensation prescribed by the [Civil 
Service] Commission,’’ in section 11 of the bill, inasmuch as he deems it 
highly desirable that agency recommendations and ratings be fully con- 
sidered by the Commission. 


With kind personal regards, 
Sincerely yours, 


Tom C. Cuark, Attorney General. 
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APPEARANCES BEFORE ADMINISTRATIVE TRIBUNALS 


The Report of the Senate Judiciary Committee of November 19th, 
sets forth the following under Part [V—Analysis of Provisions—pp. 
18-19, and is included herein because of its particular importance to 
our members : 


Sec. 6. AncrmuLARY MattTers.—The provisions of section 6 relating to 
incidental or miscellaneous rights, powers, and procedures do not over- 
ride contrary provisions in other parts of the bill. 

The purpose of this introductory exception, which reads ‘‘except as 
otherwise provided in this act,’’ is to limit, for example, the right of 
appearance provided in subsection (a) so as not to authorize improper 
ex parte conferences during formal hearings and pending formal decis- 
jons under sections 7 and 8. 

(a) APPEARANCE.—Any person compelled to appear in person before 
any agency or its representative is entitled to counsel. In other cases, 
every party may appear in person or by counsel. So far as the responsible 
conduct of public business permits, any interested person may appear 
before any agency or its responsible officers at any time for the presen- 
tation or adjustment of any matter. Agencies are to proceed with rea- 
sonable dispatch to conclude any matter so presented, with due regard 
for the convenience and necessity of the parties. Nothing in the sub- 
section is to be taken as recognizing or denying the propriety of non- 
lawyers representing parties. 

This subsection is designed to confirm and make effective the right 
of interested persons to appear themselves or through or with counsel 
before any agency. The word ‘‘party’’ in the second sentence is to be 
understood as meaning any person showing the requisite interest in 
the matter, since the subsection applies in connection with the exercise 
of any agency authority whether or not formal proceedings are avail- 
able. The phrase ‘‘responsible officers,’’ as used here and in some other 
provisions, both includes all officers or employees who really determine 
matters or exercise substantial advisory functions and excludes those 
whose duties are merely formal or mechanical. The third sentence 
does not require agencies to give notice to all who may be affected, 
but merely to receive the presentations of those who seek to make 
them. The qualifying words in the third sentence—which read ‘‘so 
far as the responsible conduct of public business permits’’—preclude 
the undue harassment of agencies by numerous petty appearances by or 
for the same party in the same case; but they do not confer upon agen- 
cies a discretion to emasculate the subsection or preclude interested 
persons from presenting fully and before any responsible officer or em- 
ployee their cases or proposals in full. The reference to ‘‘stop-order or 
other summary actions’’ emphasizes the necessity for an opportunity for 
full informal appearance where normal and formal hearing and decision 
requirements are not applicable or are inadequate. The requirement 
that agencies proceed ‘‘with reasonable dispatch to conclude any mat- 
ter presented’’ is a statement of legal requirement that no agency shall 
in effect deny relief or fail to conclude a case by mere inaction. 
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The final sentence provides that the subsection shall not be taken 
to recognize or deny the right of nonlawyers to be admitted to practice 
before any agency, such as the practitioners before the Interstate Com- 
merce Commission. The use of the word ‘‘counsel’’ means lawyers, 
While the subsection does not deal with the matter expressly, the com- 
mittee does not believe that agencies are justified in laying burdensome 
admission requirements upon members of the bar in good standing be- 
fore the courts. The right of agencies to pass upon the qualifications of 
nonlawyers, however, is expressly recognized and preserved in the sub- 
section. 


Again, on page 41 in the Appendix to the Attorney General’s state- 
ment regarding the revised Committee Print of October 5, 1945, the 
following appears: 


Section 6: Subsection (a) * * * This subsection does not deal with, 
or in any way qualify, the present power of an agency to regulate prac- 
tice at its bar. It expressly provides moreover, that nothing in the act 
shall be construed either to grant or to deny the right of nonlawyers to 
appear before agencies in a representative capacity. Control over this 
matter remains in the respective agencies. 





Section 6(a) as it appears in the newly reported bill reads: 


ANCILLARY MATTERS 


Sec. 6. Except as otherwise provided in this Act— 

(a) APPEARANCE.—Any person compelled to appear in person be- 
fore any agency or representative thereof shall be accorded the right 
to be accompanied, represented, and advised by counsel, or if permitted 
by the agency, by other qualified representative. Every party shall be 
accorded the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. So far as the 
responsible conduct of public business permits, any interested person 
may appear before any agency or its responsible officers or employees 
for the presentation, adjustment, or determination of any issue, request, 
or controversy in any proceeding or in connection with any agency func- 
tion, including stop-order or other summary actions. Every agency shall 
proceed with reasonable dispatch to conclude any matter presented to 
it except that due reqard shall be had for the convenience and necessity 
of the parties or their representatives. Nothing herein shall be construed 
either to grant or to deny to any person who is not a lawyer the right to 
appear for or represent others before any agency or in any agency 
proceeding. 
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FORUM OF CHICAGO BAR ASSOCIATION WITH RESPECT TO APPEARANCES 
BEFORE ADMINISTRATIVE TRIBUNALS BY NON-LAWYERS, 
DECEMBER 1, 1945. 


The following letter from Mr. Erle J. Zoll, Jr., Chairman, Special 
Committee on Practice before the Regulatory Bodies of the States and 
Federal Government and Unauthorized Practice of the Law, is self- 
explanatory : 


ILLINOIS CENTRAL SYSTEM 


Erle J. Zoll, Jr. 
Commerce Attorney 
135 East Eleventh Place 
Chicago 5, Illinois 
December 3, 1945 


Unauthorized Practice of Law 
Administrative Procedure Bill 


Mrs. S. F. McDonough, 
Executive Secretary 

Assn. of I. C. C. Practitioners, 
2218 I. C. C. Building, 
Washington 25, D. C. 


Dear Mrs. McDonough: 


December 1, 1945, a two-hour forum discussion was held under 
the auspices of the Chicago Bar Association, in the Association’s rooms 
in Chicago, relating to the Federal Administrative Procedure Act 
(McCarran-Sumners Bill) which has just been reported out by the 
Senate Judiciary Committee. The discussion, led by the Association’s 
Committee on Unauthorized Practice of Law and the Committee on Ad- 
ministrative Law, concerned the following resolution which the former 
committee is proposing : 


THE Cuicaco Bar ASSOCIATION 


RESOLUTION 


Concerning 
Section 6(a) of McCarran-Sumners Administrative Procedure Bill 


S. 7 and H.R. 1203, 79th Congress 
Adopted by the Board of Managers on July 19, 1945 


Wuereas: It is contrary to the public interest that persons who 
are not lawyers represent others in proceedings before federal admin- 
istrative agencies where such representation constitutes the practice of 
law, and for the Congress of the United States to pass laws authorizing 
the unrestricted right of non-lawyers to practice generally before such 
agencies; and 
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Wuereas: There is pending, in the present (Seventy-Ninth) Con- 
gress of the United States, a Bill (Senate Bill Number 7 and House of 
Representatives Bill Number 1203) which relates to procedure before 
and judicial review of the decisions of all federal administrative agen- 
cies (defining ‘Agency’ to mean ‘each authority of the Government of 
the United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia), except war 
and defense agencies; and 

Wuereas: Said Bill (Known as the MceCarran-Sumners Adminis- 
trative Procedure Bill) as introduced contains the following language: 


‘ ANCILLARY MATTERS 

See. 6. In connection with any proceedings or authority— 

(a) APPEARANCE.—Every interested person shall be accorded 
the right to appear in person or by counsel or other qualified rep- 
resentative before any agency or its responsible officers or employ- 
ees to secure information or for the prompt negotiation, adjustment, 
or determination of any issue, request, or controversy. Every per- 
son appearing or summoned in any agency proceeding shall be 
freely accorded the right to be accompanied and advised by counsel. 
In fixing the time and places for proceedings, regard shall be had 
for the convenience and necessity of the parties or their represen- 
tatives.’ (Italics ours); and 


Wuereas: There is also pending, before the Committee on the Ju- 
diciary of the Senate of the United States, a revised form of said Sub- 
section 6(a) of said Bill, which as it appears in the ‘Revised Text, Com- 
mittee Print, May ........ 1945, S. 7’ is in the following words: 


‘ANCILLARY MATTERS 


See. 6 Except as otherwise provided in this Act— 

(a) APPEARANCE.—Any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied and advised by counsel or, if permitted 
by the agency, by other qualified representative. In other cases, 
every interested person shall be accorded the right to appear in 
person or by or with counsel or other duly qualified representative 
in any agency proceeding or, where time and the nature of the case 
permit, before any agency or its responsible officers or employees for 
the prompt presentation, adjustment, or determination of any issue, 
request, or controversy. In either case, due regard shall be had 
for the convenience and necessity of the parties or their represen- 
tatives’ (Italics ours); and 
Wuereas: This Bill, either in its said present or its said proposed 

form, by purporting to accord, by force of statute, the right of any 
person, lawyer or nonlawyer, to advocate the cause of another in the 
determination of that other person’s controversy with any federal ad- 
ministrative agency (other than such agencies excepted as hereinbefore 
noted), constitutes a grant of authority to nonlawyers to appear gen- 
erally before such agencies and thereby to practice law contrary to the 
public interest : 
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RESOLVED: That The Chicago Bar Association is opposed to the en- 
actment by the Congress of Subsection (a) of Section 6 of the Bill, re- 
specting Federal Administrative Procedure and Judicial Review, (Sen- 
ate Bill Number 7 and House of Representatives Bill Number 1203, 
Seventy-Ninth Congress, also known as the McCarran-Sumners Admin- 
istrative Procedure Bill), either in the form in which it was introduced 
or in the form in which it has been tentatively proposed after informal 
conferences with interested parties as it appears in the ‘Revised Text, 
Committee Print, May ........ , 1945, of S. 7’; and 

RESOLVED FurtTHER: That The Chicago Bar Association urges in 
the alternative: (1) That Subsection (a) of Section 6 be amended: 

(a) By striking from said subsection in its said present form, the 

words: ‘or other qualified representative’; and 

(b) By striking from said subsection in its said proposed form, 

the words: ‘or if permitted by the agency, by other qualified 
representative’; and the words: ‘or other duly qualified rep- 
resentative’; or 

(2) that the said Bill be amended by deleting therefrom all of 

Subsection (a) of Section 6.”’ 

The Committee on Administrative Law opposed the resolution, fav- 
oring passage of the Bill in its present amended form. There was read 
a letter from Mr. Carl McFarland, Chairman of the Committee on Ad- 
ministrative Law, of the American Bar Association, urging support of 
the present Bill and expressing the view that continued opposition to 
it on any ground, such as that of the resolution sponsored by the Chicago 
Bar Association’s Committee on Unauthorized Practice, would endanger 
passage of the Bill in any form. 

Following expression of views by the chairmen of the two Chicago 
Bar Association committees mentioned, the subject was thrown open to 
discussion from the floor. Mr. Elmer A. Smith, former Chairman of 
the Practitioners’ Committee on Unauthorized Practice, made an appeal 
for defeat of the resolution being discussed and for support of the Bill 
as now reported out. Others present agreed in substance with this 
view, which was given strong support by Mr. McFarland’s letter. 
Others, however, supported the resolution, expressing the view usually 
held by Bar Associations’ unauthorized practice committees, viz: that 
no layman should ever be permitted to appear in a representative ca- 
pacity before any administrative agency. 

The Resolution is to be further considered by the Board of Man- 
agers of the Chicago Bar Association. 


Very truly yours, 
Signed: Erte J. Zou, Jr. 
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AMERICAN BAR ASSOCIATION COMMITTEE ON UNAUTHORIZED PRACTICE 
OF THE LAW WOULD AMEND SECTION 6(a) OF THE 
McCARRAN-SUMNERS BILL, S. 7* 


The following is taken from the Report of the Unauthorized Prae- 
tice of the Law Committee of the American Bar Association as it ap- 
pears in the Advance Program of the 68th Annual Meeting to be held 
at Cincinnati, Ohio from December 17th to 20th. 

The proposed amendment would have the effect of freezing the non- 
lawyer practitioners licensed to practice before the Interstate Commerce 
Commission at the time the law became effective. 


II. Tue McCarran-SuMneErs BI 


Your committee is very much concerned with the language of section 
6(a) of the present draft of the McCarran-Sumners Bill respecting 
federal administrative procedure and judicial review (S. 7 and H.R. 
1203, 79th Congress, wherein it is provided: 


‘*Every interested person shall be accorded the right to appear 
in person or by counsel or other qualified representative. . .’’ 


This same question was before your committee prior to the 1944 
meeting of the Association when a tentative draft of the bill prepared by 
the American Bar Association’s Committee on Administrative Law was 
under consideration. The language then in question was section 4(b) 
entitled ‘‘ Attorneys and Agents’’ wherein it was provided : 


“‘Any agency may by rule restrict the practice or admission 
to practice of other persons than attorneys. . .’’ 


thus inferring a right in the tribunals to afford persons other than 
attorneys the privilege of practicing before them. 

At that time your committee recommended that the language of 
this section be changed so that it could not be construed as approving 
the unauthorized practice of law before any administrative agency. 
This recommendation was followed and in the text of the bill as adopted 
by the House of Delegates of the. American Bar Association on Febru- 
ary 28, 1944, subsection 4(b) was eliminated and in section 5(a) which 
replaced it the objectionable language was deleted. The language in 
section 5(a) as modified was included in the bill introduced shortly 
thereafter in the 78th Congress by Senator McCarran and Representa- 
tive Sumners (S. 2030 and H.R. 5081). 

However, in the present 79th Congress, the text of the reintroduced 
MecCarran-Sumners Bill differs in certain respects from the language 
of the bill in the 78th Congress. The insertion of the words ‘‘or other 
qualified representative’’ in the opinion of your committee may well 


*Excerpts from Report of the Standing Committee on Unauthorized Practice 
of the Law of the American Bar Association, Advance Program of the 68th Annual 
Meeting of the American Bar Association to be held at Cincinnati, Ohio, December 
17-20, 1945, pp. 136-138. 
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be construed as an approval by Congress of the right of laymen gen- 
erally to practice before all administrative agencies. 

Taking notice of this situation, the Chicago Bar Association on 
July 19, 1945, acting through its Board of Governors, adopted a reso- 
lution that subsection (a) of section 6 of the bill, as it appears in the 
‘‘Revised Text, Committee Print, May, 1945’’ be amended by striking 
from said subsection the words ‘‘or other qualified representative,’’ and 
also the words ‘‘or if permitted by the agency, by other qualified rep- 
resentative’’ and the words ‘‘or other duly qualified representative,’’ 
or, in the alternative, that the bill be amended by deleting therefrom all 
of subsection (a) of section 6. 

The reasons underlying this resolution were fully set forth in a 
special report from the Chicago Bar Association’s Committee on Un- 
authorized Practice to the Board of Managers, dated July 7, 1945. 

On October 9, 1945, the New York County Lawyers Association’s 
Committee on Unlawful Practice of Law duly adopted and formally 
apprised your committee of a resolution in support of the resolution of 
the Chicago Bar Committee. 

In the Final Report of the Attorney General’s Committee on Ad- 
ministrative Procedure, submitted to the Senate on January 24, 1941, 
on page 4, is contained the following statement : 


‘‘Administrative adjudication has two more or less distinct 
phases: the first, described and discussed in Chapter III of this 
Report, is the phase we have called ‘‘informal adjudication,’’ where, 
in place of formal hearings, decisions are made after inspections, 
conferences and negotiations. In most agencies, there is opportun- 
ity for these informal methods of considering issues which arise, 
and in all but a surprisingly small percentage of cases, these meth- 
ods finally dispose of the matters at hand. The opportunity for 
informal disposition of cases is useful both to individuals outside 
the government and to the government itself, and comprises an im- 
portant and proper part of administrative justice. 

“*If informal methods do not succeed in ending a matter, or 
if they have not been utilized at all, the second phase which we have 
called ‘‘ formal adjudication’’ is reached. This phase is marked by 
hearings, in which the testimony is taken, subject to cross-exam- 
ination, and embodied into a record ... When formal hearings 
are held, the record is normally considered by officers of the agency, 
and, after opportunity for oral argument before them, by the 
agency heads themselves.’’ 


Neither this committee nor the bar generally take the position that, 
in the ‘‘first phase,’’ as above-defined, of informal adjudication, a per- 
son having business to do with a government agency should be required 
to be represented by a lawyer, although we believe it might be preferable 
in many instances. 

But, in the ‘‘second phase,’’ as defined above, and in actuality, 
where there is the presentation of a case, the taking of testimony, the 
production of witnesses and exhibits, cross-examination, the submission 
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of briefs on law and on fact, and the building up of a record, the ap- 
pearance in such a proceeding by one person for another constitutes the 
practice of law. The appearance by a non-lawyer for a person in this 
*‘second phase’’ of ageney procedure is unauthorized practice of law. 
It is illegal under state law in practically all of the states, and will 
continue to be so unless expressly legalized or recognized by federal law. 

The MeCarran-Sumners Bill, as at present worded, has wholly dis- 
regarded this distinction. Section 6(a), as at present worded, will 
freeze into Federal Administrative Agency practice the practice of law 
by laymen in the ‘‘second phase’’ of agency procedure. 

Accordingly, in October your committee sent a communication to 
the Administrative Law Committee reciting the above history and recom- 
mending a further amendment of section 6(a). The committee’s com- 
munication reads in part as follows: 


‘“We recommend that section 6(a) of the MeCarran-Sumners 
Bill be amended to read as follows: 


‘(a) Appearance. Any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied and advised by counsel. In other cases, 
every interested person shall be accorded the right to appear in 
person or by or with counsel, in any agency proceeding, or, where 
time and the nature of the case permit, before any agency or its 
responsible officers or employees, for the prompt presentation, ad- 
justment or determination of any issue, request or controversy. 
In either case, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 

‘Nothing in this Act shall be construed to authorize any person 
other than a lawyer to appear on behalf of another before any 
agency in any proceeding where the agency or subdivision is act- 
ing in a judicial or quasi-judicial capacity. An agency shall be 
deemed to be acting in a judicial or quasi-judicial capacity where 
the proceeding or decision by the agency requires or involves (1) 
the taking of testimony, submission of evidence, the determination 
of facts, and the application of law thereto, or (2) the preparation 
of a record which may be the basis for judicial review by a court 
or by a tribunal within the agency authorized to hear and determine 
appeals from a decision of the agency based on such record. 

‘The prohibition contained in this section shall not apply to 
appearance before an agency by any natural persons not members 
of the bar who, prior to the effective date of this Act, under the 
rules heretofore issued by any agency, shall have been duly licensed 
and registered to practice before such agency.’ 


Davip F. Maxwe.tu, Chairman, 
Epwin M. OTTERBOURG, 

JoHN D. RANDALL, 

WERNER W. SCHROEDER, 

Frep B. H. SPELLMAN.’’ 
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REPORT OF THE SPECIAL COMMITTEE ON ADMINISTRATIVE LAW 
OF THE AMERICAN BAR ASSOCIATION* 


For the current year the Special Committee on Administrative Law 
is a group of committees. Each member of the twelve-man Special 
Committee is chairman or associate chairman of a region of the United 
States in which in turn there are a group of state committees. There 
is also a committee on legislative drafts. In all, therefore. there are 
fifty-one committees, ten regional chairmen, and any number of cooper- 
ating or associated legal and lay organizations. 

Chief interest in administrative law this year centers in the pro- 
posed federal Administrative Procedure Act or the McCarran-Sumners 
Bill. With the opening of the Seventy-Ninth Congress, Senator Pat 
McCarran, chairman of the Senate Judiciary Committee, introduced it 
as S. 7 and Chairman Hatton W. Sumners of the House Judiciary Com- 
mittee introduced it as H.R. 1203. 

This bill marks the culmination of some ten years of consideration, 
studies, reports and recommendations by various public and private 
bodies. Beginning in 1933 an able committee of the American Bar As- 
sociation proposed the creation of a special administrative court. In 
1937 the President of the United States recommended a sweeping reor- 
ganization of the federal executive branch upon the ground that the 
present form of administrative tribunal, which performs ‘‘administra- 
tive work in addition to judicial work, threatens to develop ‘a fourth 
branch’ of the Government for which there is no sanction in the Con- 
stitution.’’ These proposals were succeeded by a proposed administra- 
tive procedures act known generally as the Walter-Logan Bill. The 
latter was passed by Congress but vetoed by the President to await the 
conclusion of studies and the report of a committee—composed of gov- 
ernment officers, judges, and lawyers—appointed to study the subject 
upon the recommendation of the Attorney General. The so-called At- 
torney General’s Committee on Administrative Procedure made its re- 
port early in 1941. Thereafter, a subcommittee of the Senate Judiciary 
Committee held extensive hearings on the several pending legislative pro- 
posals, but suspended consideration with the imminence of war. Dur- 
ing the past two years there has been a marked revival of interest both 
in and out of Congress with reference to administrative operations gen- 
erally and to legislative proposals for an administrative procedure 
statute. Private and congressional interest has come to take two related 
forms: First, the adoption of a general administrative procedure statute. 
Secondly, the more specific definition of administrative powers as indi- 
vidual pieces of legislation involving administrative agencies come be- 
fore Congress for adoption, revision, or renewal. 

The McCarran-Sumners Bill has five features, namely: (1) pro- 
vision for publicity of administrative law and procedure, (2) a state- 
ment of minimum procedural requirements as to the two basic forms 





From pp. 28-29, Advance Program of the 68th Annual Meeting of the Amer- 
ican Bar Association, Cincinnati, Ohio, December 17-20, 1945. 
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of administrative operation—the making of general regulations and 
the adjudication of particular cases, (3) the specification and simpli- 
fication of judicial review, (4) a statement of the common incidental 
procedural rights pertaining to any kind of executive authority, (5) 
limitation upon the types of penalties administrative agencies may im- 
pose. 

Since the proposal is now receiving active legislative attention, any 
description of its history and present status will be out of date before 
this report can be printed. The Senate Judiciary Committee has a 
subcommittee at work on the bill and is proceeding by executive sessions, 
consultations, and written submittals of views. It has issued two com- 
mittee prints containing suggestions, explanations, and proposed re- 
visions of the text of the bill. 

The full House Judiciary Committee has held hearings, which were 
adjourned shortly before the summer Congressional recess, during which 
additional materials are being prepared for the consideration and action 
of the legislative committees. It is expected that a bill will be reported 
by the committees in the Fall, with some prospect of a vote before the 
close of the session. 

The Administrative Law Committees of the American Bar Asso- 
ciation have taken, and will continue to take, an active part in the 
presentation of data and views. President Simmons was the first wit- 
ness at the hearings before the House Judiciary Committee. 


Cart McFaruanp, General Chairman, 
ALBERT EwWINg, JR., 
ReEvuBEN HALL, 

RaupH M. Hoyt, 
CHARLEs E. LANg, 
Harry J. McCuiean, 

W. James MacIntosuH, 
Rouanpd F. O’Bryen, 
GEORGE ROossMAN, 

Mayo A. SHatTTucKE, 
Sy.vester C. Situ, JR., 
Wiuuis Smits, 

Burt J. THOMPSON. 








Colonel J. Monroe Johnson and the Office 
of Defense Transportation 


By C. J. GoopyEar* 


There is no intention here to present a history of the Office of 
Defense Transportation, nor the biography of a man. The purpose is 
merely to relate something of the coincidence of a man and a job. 

On March 15, 1944, the transportation world was shocked beyond 
measure by the death of Joseph B. Eastman, Director of the Office of 
Defense Transportation, and for twenty-five years a member of the 
Interstate Commerce Commission. 

Mr. Eastman had organized the Office of Defense Transportation in 
response to the Executive Order of the President and had initiated and 
effectuated its policies. He left behind him a complete and effective 
organization, which had established cooperation between the Government 
and the transportation industry and had given full approval to the 
cooperative measures already in effect between the transportation in- 
dustry and the shipping public. 

Within a short time President Roosevelt appointed, as Director of 
the Office of Defense Transportation, the youngest member, in point of 
service, of the Interstate Commerce Commission, Colonel J. Monroe 
Johnson, of South Carolina. A member of the Commission for only a 
few years, Colonel Johnson was the Commissioner directly responsible 
for the Commission’s Bureau of Service. 

During the period following the attack on Pearl Harbor, Colonel 
Johnson had taken a direct and active interest in the measures which 
had been adopted looking to increasing the efficiency of the country’s 
transportation industry. Thoroughly convinced that, in the emergency, 
consideration for private profit had no place in the determination of 
the practices to be adopted as means to that end, he had been brought 
to see the opportunities for increased efficiency which lay in the further 
development of voluntary cooperation between the country’s shippers, 
the railroads, and the governmental agencies. 

When he assumed the Directorship, traffic was moving in unpre- 
eedented volume; the situation of the railroads and motor carriers with 
respect to freight carrying equipment was precarious; and the man 
power situation in the transportation industry was acute. 

During the previous three years, the efficiency of railroad equip- 
ment had been materially increased, first, by the voluntary cooperation 
of the shipping public, led by the regional shippers advisory boards, in 





* Because of his position as President of the National Association of Shippers’ 
Advisory Boards, an organization responsible for many important and effective 
measures of cooperation between the transportation industry and the shipping pub- 
lic, Mr. Goodyear was requested by the editor to write on the above subject. He 


is Traffic Manager of The Philadelphia and Reading Coal and Iron Company, 
Philadelphia, Pa. 
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loading and unloading cars without avoidable delay, and in removing 
dunnage and debris from cars while unloading, leaving cars ready for 
another load without being sent to the cleaning track; second, by heay- 
ier loading of cars, enabling each car to do a greater amount of work on 
each trip; third, by cooperation with the Armed Forces, which, by im- 
proved planning of requirements, enabled the carriers to provide neces- 
sary military requirements with increased efficiency; and last, but not 
least, by increased operating efficiency by the railroads, both individ- 
ually and by cooperation through the Association of American Railroads. 

The magnitude of the task confronting the American transportation 
system made it necessary, however, to improve on all of these factors 
in the situation, and this was the job which confronted Colonel Johnson 
when he took over the management of the Office of Defense Transpor- 
tation in the spring of 1944. 

To these varying difficulties Colonel Johnson brought a vigor, a 
tenacity, an understanding, and a fighting heart, which, through a long 
and arduous struggle, brought results in all phases of the problem, which 
of course was a single cne—the improvement of transportation efficiency 
to the point where all of the necessary traffic could be moved promptly. 

The winter months of 1944-45 furnish an illustration of the kind 
of difficulties which confronted the Office of Defense Transportation 
during this period. Von Runstedt’s counter attack into Belgium had 
upset the calculations of our military leaders, had resulted in the cap- 
ture or destruction of vast quantities of military equipment, and made 
necessary the movement of a tremendous traffic through our Atlantic 
Ports, not only to replace these losses, but to supply the sustained 
push into Germany which was to follow. 

During the three previous war winters the country had been blessed 
with favorable weather conditions, which permitted continuous carrier 
operations without excessive weather interference. But in mid-De- 
cember 1944 began a series of snow storms in the Great Lakes area, 
in New York State, and Northern Pennsylvania, which were entirely 
beyond any known precedent in the area. 

No sooner had the railroads made a little progress in removing one 
heavy snow than another one followed. Main tracks were blockaded 
time after time. Yards were snowed under and some of them stayed 
in that condition literally for weeks. Travel was slowed to a stand- 
still on the affected railroads. 

Somehow, in spite of this terrible handicap, none of our Eastern 
cities froze nor starved. The supplies for our Armies and Allies in Eu- 
rope kept moving in very heavy volume. Extreme effort on the indi- 
vidual railroads, the diversion of a vast traffic to railroads lying outside 
the storm area, continued cooperation and forbearance on the part of 
shippers and wise coordination by the Association of American Rail- 
roads and the Office of Defense Transportation, carried the transpor- 
tation system of the country through a period when the adverse weather 
conditions might easily have brought about a complete collapse of trans- 
portation support for our war effort. 
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During all of this time, the needs of the Transportation Agencies 
for man power and equipment were factors which continuously lim- 
ited carriers’ performance. There had been inducted into the Armed 
Forces large numbers of experienced skilled operating men who, in 
large part, were either entirely unreplaceable, or were replaceable only 
through many months of training of new personnel. The freight carry- 
ing equipment, worn by many months of the most intensive use, was 
sadly in need of repair and replacement. 

To these problems, which had been besetting the carriers almost 
from the beginning of the war, Colonel Johnson directed his ability to 
work with other men and secure the action which the circumstances 
dictated. Increased materials for the construction of locomotives and 
freight cars were made available, and arrangements were concluded 
with the military authorities whereby certain specified railroad em- 
ployees could be kept on their transportation jobs. 

One of the outstanding features of Colonel Johnson’s administra- 
tion of his office has been his readiness to diminish its activities when 
conditions permitted or occasion demanded. Some of the activities of 
the Office of Defense Transportation, which had appeared to be necessary 
at the time of its organization, had been found at a later date to be un- 
necessary, or to have outlived their usefulness. Contrary to the usual 
governmental practice, these activities were curtailed or eliminated. 

When, after the collapse of Japan, the pressing need for military 
transportation service was relieved, the orders and the restrictions which 
had been placed on transportation during the war period were revoked 
almost immediately in large numbers. It has been estimated that during 
the first thirty days following V-J Day, approximately one thousand 
0. D. T. orders were cancelled. 

On the whole, an estimate of Colonel Johnson’s work in the eighteen 
months during which he has managed the Office of Defense Transporta- 
tion will indicate : 

First, a fearless devotion to the idea that the primary duty of his 
office was to make certain that the transportation of military and naval 
personnel and material was accomplished as needed, and that, next, 
sufficient transportation for essential civilian needs was made available; 

Second, a full realization that the solution of our transportation 
problems required full cooperation, not only between shippers and car- 
riers, but also between the carriers and the governmental agencies re- 
sponsible for the movement of traffic, the supply of materials and man- 
power ; 

Third, operation of the Office of Defense Transportation at a min- 
imum of cost; 

Fourth, the recognition of the fact that the maximum of efficiency in 
transportation could be obtained by the minimum of interference with 
the management of transportation affairs by both carriers and shippers; 

_ Fifth, readiness to conclude the operations of restrictive orders as 
quickly as conditions would permit. 








Some Discrimination Problems in 
Air-Freight Service* 


By TxHeopore E. Wo.icott anp WILLIAM M. WHERRY 


On September 14, 1944, for the first time since the enactment of the 
Civil Aeronautics Act of 1938,! a tariff for the carriage of freight or 
eargo by a commercial airline was filed with the Civil Aeronautics 
Board.? Until then, carriage of cargo had been limited to the medium 
of the Railway Express Agency, Ine. or **R.E.A. as it is known in the 
industry.* R. E. A. is an indirect carrier, or overlying carrier, using the 
facilities of the airlines, or the underlying carriers, pursuant to a uni- 
form contract filed with the Civil Aeronautics Board. Under this ar- 
rangement, R.E.A. has provided, and continues to provide, air express 
service between the various points on the airlines. As the carrier vis- 
a-vis the public, R.E.A. files the tariff containing the rates and condi- 
tions of this air express service. 

Now that carriage of freight is being directly undertaken by an air 
carrier,* it becomes of interest to examine the nature and extent of the 
obligation to transport freight of a common carrier by air. How far is 
it obligated to serve the cities named on its certificated routes; what 
variations may it make in services and rates to various localities; and 
when do such differences become unlawfully discriminatory? May an 
airline limit its service and gear it in direct ratio to the gradually ex- 
panding over-all economic feasibility of such service and the nature and 
extent of its current physical equipment? Must it provide the same 
type of freight service to every airline system point regardless .of sub- 
stantial differentials in costs, the actual need of the locality, and its 
effect upon the efficiency of the airline system as a whole? 

The search for answers to the above involves consideration of the 
primary rights and obligations of the carrier to transport cargo under 
the terms of its certificate of public convenience and necessity, the ap- 
plicable statutes and certain of the common law concepts that are 
adaptable to the peculiar nature of air transportation. 

To give our inquiry proper focus, brief mention may at once be 
made of the controlling features of the certificate and of the governing 
statute. The usual form of Certificate of Public Convenience and 


*Reprinted from Cornell Law Quarterly, September, 1945, pp. 31-47. 

** This abbreviation R.E.A. should not be confused with the same abbreviation 
commonly used for the Federal Rural Electrification Administration. 

152 Stat. 977 (1938), 49 U. S. C. A. c. 9 (Supp. 1944). 

2 The tariff was filed by American Airlines, Inc. Another air freight tariff was 
subsequently filed by Transcontinental and Western Air, Inc., on June 1, 1945. 

3 Reference is made to the period following the enactment of the Civil Aero- 
nautics Act of 1938. 

4 The kind of air carrier discussed here is a common carrier by air engaged in 
regularly scheduled transportation over a designated route, pursuant to a Certificate 
of Public Convenience and Necessity issued by the C.A.B. For all practical pur- 
poses this would apply to the entire domestic airlines system. 
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Necessity under which the various federally certificated airlines have 
been operating authorizes the airline ‘‘to engage in air transportation 
with respect to persons, property and mail as follows: The holder shall 
render service to and from each of the points named herein. Between 
the terminal point—(name of city), the intermediate points—(names 
of intermediate cities or towns) and the terminal point—(name of city) 
to be known as Route—(here route number is inserted).’’ The Civil 
Aeronautics Act also appears to impose upon the air carrier the obliga- 
tion of cargo transportation and it gives to the Civil Aeronautics Board 
discretionary powers to cancel the certificate to the extent that the serv- 
ice authorized is not inaugurated.® Does this necessarily mean that an 
airline is bound to carry any and all types of property tendered to it 
for carriage to all on-line points whether or not commercial air trans- 
portation has sufficiently developed to provide such service economically 
—apart from whether or not the carrier has held itself out to the public 
as ready, willing and able to carry such property? To put it another 
way, if air cargo service is being offered, may it be limited for the time 
being to long-haul points on the ground of economic feasibility, or would 
this constitute the unjust discrimination by an air carrier as between 
localities forbidden in Section 404 (b) of the Civil Aeronautics Act ?® 


DEVELOPMENT OF PUBLIC REGULATION OF DISCRIMINATION IN 
TRANSPORTATION 


It is hardly necessary to trace the evolution of the original descrip- 
tion of an enterprise as ‘‘affected with a public interest,’’ from its use 
three centuries ago, to modern times when it is applied to the public 
utility, to establish that those presently engaged in rendering a service 
to the public owe definite obligations to that public. 

The fundamental demands of a nascent democratic society required 
that there be no discrimination—that there be equality in the public 
services rendered. The logic of mass production also’required uniform- 
ity of service and of price. If there were to be a constant supply of 
services to all comers by a public service enterprise or by a common 





5Civil Aeronautics Act § 404 (a) of 1938 provides in part: “It shall be the 
duty of every air carrier to provide and furnish interstate and overseas air trans- 
portation, as authorized by its certificate, upon reasonable request therefor... . 
52 Stat. 993 (1938), 49 U. S.C. A. § 484 (a) (Supp, 1944). 

§ 401 (g) declares: “Provided, That if any service authorized by a certificate is 
not inaugurated within such period, not less than ninety days, after the date of the 
authorization as shall be fixed by the Board, or if, for a period of ninety days or 
such other period as may be designated by the Board, any such service is not op- 
erated, the Board may by order, entered after notice and hearing, direct that such 
certificate shall thereupon cease to be effective to the extent of such service.” 52 Stat. 
989 (1938), 49 U. S.C. A. § 481 (g) (Supp. 1944). 

6“No air carrier or foreign air carrier shall make, give, or cause any undue or 
unreasonable preferencee or advantage to any particular person, port, locality, or de- 
scription of traffic in air transportation in any respect whatsoever or subject any 
particular person, port, locality, or description of traffic in air transportation to any 
unjust discrimination or any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever.” 52 Stat. 993 (1938), 49 U.S. C. A. § 484 (b) (Supp. 1944). 
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carrier then this meant that such services had to be uniform. Only 
by this means could mass consumption be encouraged. Operation as 
a common carrier thus meant standardized service to all comers, both in 
respect of product and of price. 

Naturally, these economic concepts were not at once evident in 
Lord Hale’s classic statement. Its true implications became more read- 
ily apparent as the industrial revolution of the 19th century really got 
under way. The technique of mass production in terms of broad public 
benefit lent itself more effectively to control in cases of enterprises ju- 
dicially held to be affected with the public interest and more particularly 
in the case of common earriers. At the same time the development of 
the public service enterprise as such usually carried with it certain mon- 
opolistic privileges which in turn provided further reason for public 
regulation. 

The imposition of standards on the commodity or service offered to 
the public meant that for the first time in the relationship between 
buyer and seller, the buyer could know in advance that there was prom- 
ised a uniformity of quality, quantity and price and, in transportation 
service, of time, place and speed. This elimination of the element of 
bargaining over a particular transaction meant the speeding up of the 
service both from the production end and the consumption end. Under 
this arrangement the public service entrepreneur had to assume the 
obligation of uniformity which meant the obligation not to discriminate. 
Thus in the early history of regulation of public service companies, 
the problem was mainly one of seeing that no undue or unjust discrim- 
ination was effected. 

As the industrialization of the early 19th century progressed, it 
became a matter of public concern to referee the controversy between 
the producer and the consumer with respect to problems of discrimi- 
nation. To cope with this problem the early railroad commissions were 
set up in the transportation field. As the railroads, then the strongest 
form of public serVice corporation, grew more powerful, the public de- 
mand for effective control in turn developed. By the middle of the 
century, a period which marked the beginning of large scale railroading, 
the popular feeling was not only against unreasonable railroad practices, 
but against large combinations, bringing in its wake, among other 
things, the Sherman and Clayton Acts. In the period after the Civil 
War the Granger Movement influenced the passage by many states of 
laws prohibiting unreasonable railroad rates, discriminations and prac- 
tices.” 

Clyde B.®Aitchinson, Member of the I. C. C., in his article ‘‘Evo- 
lutions in Transportation Economics’’ has a lively review of this trans- 
itional period : 


Then followed a riotous period of railway development, the 
Civil War, the opening of the West, liberal public aid to rail con- 
struction, and alliances between the railways and the developing 





7 Johnson, Huebner and Wilson, Transportation (1940) 206. 
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monopolies. The Granger movement, and state and federal regu- 
lation of the railways were successive stages in a popular effort to 
curb the fast growing monopolies, and many provisions of our pres- 
ent law are the outgrowth of particular phases of these conditions 
of the 70’s and 80’s. 

Development of mass production methods in industry pro- 
foundly changed the whole economic situation. . . .8 


The same underlying causes led to the passage of the Interstate 
Commerce Act in 1887. As in the case of the various state railroad com- 
missions, the essential purpose of the Interstate Commerce Act was to 
prevent discrimination. This purpose is embodied in Section 3 of the 
Interstate Commerce Act which provision became the prototype of Sec- 
tion 404 (b) of the Civil Aeronautics Act. 

Section 3 set up the Interstate Commerce Commission to act as a 
referee balancing the conflict of interests among the carriers, the pro- 
ducers, the shippers, and the consumers. As was said by the United 
States Supreme Court in Louisville G Nashville R. Co. v. United States: 


The legislative history of the Interstate Commerce Act shows 
that the evil of discrimination was the principal thing aimed at... . 
This court has said that the language of the act ‘‘is certainly 
sweeping enough to embrace all the discriminations of the sort de- 
scribed which it was within the power of Congress to condemn.’ 


The Supreme Court recognized that the purpose of the section was 
to balance the needs of the public with the interests and resources of 
the railroad in light of the general welfare. 

In another outstanding case, the Supreme Court briefly reviewed 
the origin of the Act and stated that the causes which induced its enact- 
ment grew out of the use of the railroad as a dominant modern instru- 
mentality of commerce. It recognized that while rail shippers of mer- 
chandise ‘‘are under no legal necessity to use railroads, practically 
they are.’’° 

The mere fact that the statute prohibited discrimination did not 
necessarily mean that there was to be strict uniformity. Differentials 
in rates and services were recognized as necessary, conditioned on the 
one hand by the physical and financial ability of the railroad to render 
the service, and on the other hand by the variable demands of various 
classes of the public for the service. The mere circumstance that there 
was, in a given case, a preference or an advantage did not of itself es- 
tablish such preference or advantage as undue or unreasonable.4! The 
essential problem of administering the anti-discrimination provisions of 
the Interstate Commerce Act was to supply the counterpoise to avoid 





_, 8Aitchinson, Evolution in Transportation Economics (1940) 7 |. C. C. Prac- 
titioners’ Journal 315. 
® 282 U. S. 740, 749, 51 Sup. Ct. 297, 301 (1931). 


ms rg & Pacific Ry. v. I. C. C., 162 U.S. 197, 16 Sup. Ct. 666 (1896). 
id. 
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inequitable treatment of the various groups involved. But at no time 
has there been imposed a rigid rule of uniformity. 


Wuat ConstTITUTES DISCRIMINATION AS TO TRANSPORTATION SERVICES 


In attempting to determine the nature and extent of the service 
that the public is entitled to demand from a common carrier, the early 
common law test was to ascertain the nature of the holding-out on the 
part of the common carrier. This test is consistent with the contract 
philosophy. What the carrier, whether private or public, offers in the 
way of service would determine his obligations towards those who ac- 
cepted the offer. The acceptance of a franchise clearly defined his 
obligation as one to serve the public. Although this forms still a major 
part of the test, nevertheless, courts are presently no longer solely con- 
cerned with whether the property or the business has been dedicated 
to a public use.’* The extent of the state’s control of a business may 
be said to turn now upon the question of the public interest involved 
and not principally on the fact of its having dedicated its property to 
a public use. Concomitantly, a statute regulating any business is likely 
to be upheld if it is found to be reasonably necessary and appropriate 
for public protection. 

The earlier tests were logically concerned in the main with dedi- 
cation to public use. The franchise granted to a public service enterprise 
was a contract which it was bound to perform and which on the other 
hand the state could not impair. Consistent with this concept it was 
early held that a transportation agency fulfilled its obligation to render 
service to all comers if it accepted only that type of freight which it 
was peculiarly fitted to carry. Chancellor Kent is quoted as saying 
‘*. .. a common carrier is bound to transport unless there are cireum- 
stances justifying its failure if they have the requisite conveniences to 
oauty....°™ 

In 1838 a New York court said, ‘‘A man may become a common 
earrier or not at his option; and that he may limit his office to the 
carrying of persons or goods if he pleases. . . .’”!4 

‘*‘A common earrier, however, is not bound by the rules of the 
common law to receive and carry commodities of any and every kind 
which may be offered to it, but only such as it makes a practice of 


12 The principles inhibiting discrimination have been extended to certain as- 
pects of private industry. The United States Supreme Court has recently held 
that a basing point price system fixed by a producer of dextrose to candy manu- 
facturers which did not allow for actual differences in freight rates on shipments 
constituted a violation of Section 2 (a) of the Clayton Act forbidding discrimina- 
tion in price, and that the manufacturer’s discounts and furnishing of special ad- 
vertising to favored purchasers constituted discrimination under the Act. Corn 
Products Refining Co. v. Federal Trade Comm., 323 U. S. 706, 65 Sup. Ct. 961 
(1945) and Federal Trade Comm. v. A. E. Staley Mfg. Co., 323 U. S. 702, 65 Sup. 
Ct. 971 (1945). 

13 Fitch v. Newberry, | Doug. (Mich.) 1 (1843), Mathis v. Southern Ry., 43 
S. E. 684 (S. C. 1903). 

14 Cole v. Goodwin, 19 Wend. (N.Y.) 251, 259 (1838). 
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transporting. It is entitled in the first instance to determine what class 
of commodity it will engage in carrying.’’!® 

The applicable principles are broadly summarized in Platt v. Lecocq 
where the Court declared : 


A common carrier has the right to conduct its own business in 
its own way in accordance with the rules of the common and statu- 
tory law. It is bound to receive and to transport goods of the char- 
acter which it offers to carry at reasonable times and places, but 
at no other times or places. It has the right to make and enforce 
reasonable regulations which may lawfully fix the times, the places, 
the methods and the forms in which it will receive the various com- 
modities it undertakes to carry, and the rules which it thus adopts 
are presumptively right and reasonable. The burden is on him 
who assails them to prove that they are unfair and unjust, and 
it is only when it clearly appears by competent evidence that they 
are unreasonable that Commissions or Courts may lawfully inter- 
terfere to annul or change them.' 


The specialized nature of the carrier early qualified its obligation 
to carry. 

In Pfister v. Central Pac. R. Co., although suit was brought under 
a specific California statute which prohibited discrimination, the reason- 
ing of the Court is of sufficient interest to bear quotation here partic- 
ularly because the Court considered the nature and equipment of the in- 
dividual carrier. 


A common carrier of goods is not under obligation to accept 
and carry all personal property that may be offered. That class of 
carriers known as ‘‘transfer companies’’ engaged in receiving and 
transferring the baggage of passengers to and from public con- 
veyances, by land and water, are under no obligation to accept and 
carry ordinary merchandise. A parcel delivery express company 
need not receive and deliver hay, lumber or other articles too bulky, 
heavy, or otherwise inconvenient to handle and transfer by its 
usual facilities. In other words, the duty of the carrier is confined, 
as is provided by our code, to accepting and carrying property ‘‘of 
a kind that he undertakes or is accustomed to carrying.’’!7 





15 Harp v. Choctaw, O. & G. R.R., 125 Fed. 445, 449 (C. C. A. 8th, 1903); Mich- 
igan Southern & Northern Indiana R.R. v. McDonough, 21 Mich. 165 (1870); 4 
Elliott, Railroads (2d ed. 1907) § 1468. In 1927 a Florida court averred: “Under its 
general public obligation a common carrier is not bound to furnish other means of 
transportation than such as it owns and uses or holds out to the public on its 
own route for that purpose.” Atlantic Coast Line Ry. v. Florida Fine Fruit Co., 
93 Fla. 161, 168, 112 So. 66, 69 (1927). 

16 158 Fed. 723, 730 (C. C. A. 8th, 1907). 

171] Pac. 686, 690 (Cal. 1886); see also Crescent Coal Co. v. Louisville & N. 
R.R., 143 Ky. 75, 79, 135 S. W. 768, 770 (1911) where it is held: “A common car- 
lier may under certain conditions hold itself out to the public as being a common 
carrier of certain articles of freight, and, if it was only engaged in the carriage of 
specified articles, it would not be under any obligation to carry other things.” 
Mulligan v. Illinois Central Ry., 36 la 181 (1873); 4 Wittiston, Contracts (rev. ed. 
Williston and Thompson, 1937) § 1072, n. 10. 
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In the absence of statute, a common carrier may limit not only 
the type of goods that it will undertake to transport, but also may make 
reasonable rules and regulations as to the conduct of its business with 
respect to the fixing of business hours, selection of stations for certain 
types of traffic, determination of the time and manner in which it will 
carry persons and property, and kinds of service, etc.'® 


The general rule, in the absence of statutory provision to the 
contrary, is that a railway company may adopt reasonable regula- 
tions prescribing that certain of its passenger trains running reg- 
ularly upon its road shall stop only at designated stations.1%a 

The term ‘adequate or reasonable facilities’ is not in its nature 
eapable of exact definition. It is a relative expression, and has to 
be considered as calling for such facilities as might be fairly de- 
manded, regard being had, among other things, to the size of the 
place, the extent of the demand for transportation, the cost of fur- 
nishing the additional accommodations asked for, and to all other 
facts which would have a bearing upon the questions of convenience 
and cost.?® 


If we apply the principles of the foregoing cases, we can see that 
there was no common law obligation on the part of the air carrier to 
earry freight since there was no offering or dedication by the air carrier 
of its facilities for such purpose. On the other hand, there was no speci- 
fic contract or franchise obligation on the part of the air carrier to carry 
freight unless it can be said that the conditions of the certificate of 
public convenience and necessity constituted such an obligation. Al- 
though the certificate uses the term ‘‘property,’’ the history of the de- 
velopment of transportation regulation and that of administration of 
discrimination prohibitions of the Interstate Commerce Act would in- 
dicate that the use of the term is in a permissive rather than a manda- 
tory sense and that it is as flexible as the service that can be reasonably 
provided. 

However, as above stated, the strict contract conception no longer 
prevails and the Courts today freely sustain regulation if the public 
welfare requires it regardless of its effect on the obligations of con- 
tracts. Furthermore, in construing the obligations imposed by law, 
they consider this broader conception of public interest. Although a 
certificate of public convenience and necessity may not be a contract in 





” iw T. & S. F. R.R. v. Denver & N. O. R.R. 110 U. S. 667, 4 Sup. Ct. 
184 Chicago, x. 1.& P. “ v. Sheets, 54 Okla 586, 154 Pac. 550, 551 (1916). 
19 Atlantic C. L. R. v. Wharton, 207 U. S. 328, 28 Sup. Ct. 121 (1907); Platt v. 
Lecocq, 158 Fed. 723 (C. C. A. 8th, 1907); Bullard v. American Express Co., 107 
Mich. 695, 65 N. W. 551 (1895). 
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the old franchise sense, it is an operating privilege which cannot be 
lightly revoked or modified. There must be adequate cause. 20 

There is further evidence that the term ‘‘property’’ was used in the 
Civil Aeronautics Act in a relative and evolutionary sense. A compari- 
son of that act with the Interstate Commerce Act readily shows a dif- 
ference in design with respect to carriage of freight. In the former there 
are but a few general references to cargo carriage, while in the latter 
there are numerous provisions which deal with the various problems of 
freight transportation such as property classification, bills of lading, 
handling, storage, switching, car service, interchange of equipment,?* 
export rates on farm commodities, prepayment of and liability for freight 
charges in certain cases, interchange of traffic requirements, common 
use of terminals, etc.22 None of the foregoing appear in the Civil Aero- 
nautics Act, nor does the ‘‘long-and-short-haul clause,’’** the omission 
of which is of particular significance. There are also omitted provis- 
jons covering rail-water connections and traffic ;?* prohibition of com- 
binations to obstruct continuous carriage of freight;*° liabilities of 
earrier, remedies of shippers,?® designation of routing by shipper; the 
forbidding of disclosure of information regarding shipments; allowances 
to shippers.27. The Carmack and Cummins amendments to the Inter- 
state Commerce Act dealing with the liability of carriers, initial and con- 
necting, for loss or damage to goods shipped,”* and the limitation of 
such liability, likewise have no counterpart in the Civil Aeronautics 
Act. It is significant that the Motor Carrier Act of 1935°° which was 
enacted by Congress only three years before the Civil Aeronautics Act 
contains many provisions similar to those above mentioned. 

The pattern that emerges is whole, it is consistent with the common 
law concept of gradual growth and the proposition that in 1938 Congress 
did not intend to prophesy the course of air cargo development by an- 
ticipatory law-making, but left it, for the time being, to the interplay 





20 Civil Aeronautics Act § 401 (h) states: “The Board, upon petition or com- 
plaint or upon its own initiative, after notice and hearing, may alter, amend, modi- 
fy, or suspend any such certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such certificate, in whole or in part, 
for intentional failure to comply with any provisions of this title or any order, rule, 
or regulation issued hereunder or any term, condition, or limitation of such certi- 
ficate: Provided, That no such certificate shall be revoked unless the holder thereof 
fails to comply, within a reasonable time to be fixed by the Board, with the order 
of the Board commanding obedience to the provision, or to the order (other than 
an order issued or in accordance with this proviso), rule, regulation, term, condi- 
tion, or limitation found by the Board to have been violated. Any interested per- 
son may file with the Board a protest or memorandum in support of or in opposi- 
tion to the alteration, amendment, modification, suspension, or revocation of a 
certificate.” 52 Stat. 989 (1938), 49 U.S.C. A. § 481 (h) (Supp. 1944). 

2149 U. S.C. A. 8§ 1 (6) to (17). 

22 /d. . 2 


28 Jd. §§ 20 (11) and (12). 
2949 Stat. 543-567 (1935), 49 U. S. C. 301-327 (Supp. 1944). 
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of technological development and economic forces. As a matter of fact 
even at the time of the passage of the Act, carriage of passengers in 
substantial numbers was just becoming general after having evolved 
from a system of air transportation in which primarily mail was carried. 

It may be argued, however, that the airlines are actually rendering 
a type of cargo service through the medium of R.E.A. and that this 
would establish a holding out on the part of the airlines. While the 
first proposition is true, the second does not necessarily follow. In that 
situation it is R.E.A. which holds itself out to the public as the common 
carrier and not the airline as such. The special contract with R.E.A. 
was a natural start for the furnishing of extensive cargo service of a 
special kind. The appearance of this widespread air-express service so 
early was due, in no small part, to the considerable facilities of R.E.A. 
for pick-up and delivery already available. It is doubtful if more 
could have been reasonably required of the airlines. As long as the 
public is satisfactorily served, a carrier may enter into an arrangement 
with a third party for the rendition of special services or the supplying 
of special facilities such as express service,®® pullman service,*! baggage 
transfer,** and hack stands.3* At the same time, such contracts may 
be exclusive.** ‘‘So long as the public are served to their reasonable 
satisfaction, it is a matter of no importance who serves them.’’> The 
delegation in a sense of an air transportation function would also seem 
to be consistent with the definition of ‘‘air carrier’’ in the Act as in- 
eluding an ‘‘indirect air carrier.’ This has been held to cover ex- 
press companies.** 

It is significant that as yet the Civil Aeronautics Board has not 
invoked Sections 401 (g) or 404 (a) for failure to provide freight trans- 
portation directly. If the test of public convenience and necessity were 
applied, it would carry with it an inquiry into what would constitute 
a reasonable freight or cargo rate for carriage of goods between various 
points. This in turn would mean an investigation into the economics 
of air-freight transportation which would no doubt reveal that during 
the period that the various air carriers had not undertaken to carry 
property, there had been substantial reason to believe that the cost 
would have been so great and the consumer market correspondingly 
limited that it would not have served the public convenience and neces- 


30 Express Cases, 117 U. S. 1, 6 Sup. Ct. 542 (1886). 

31 Chicago, St. L. & N. O. R.R. v. Pullman Southern Car Co., 139 U. S. 79, 
11 Sup. Ct. 490 (1891). 

32 Cosby v. Richmond Transfer Co., 23 I. C. C. 72 (1912). 

33 Delaware, L. & W. R.R. v. Morristown, 276 U. S. 182, 48 Sup. Ct. 276, 56 
A. L. R. 756, 757 (1928); Black and White Taxicab Co. v. Brown & Yellow Taxi- 
cab Co., 276 U. S. 518, 48 Sup. Ct. 404, 57 A. L. R. 426, 435 (1928). 

34. See cases cited supra notes 28 to 31. 

35 Express Cases, 117 U. S. 1, 24, 6 Sup. Ct. 542, 544 (1886). 

36 Civil Aeronautics Act, 52 Stat. 977, 49 U. S. C. A. § 401 (2) reads in part: 
““Air Carrier’ means any citizen of the United States who undertakes, whether 
directly or indirectly or by lease or any other arrangement, to engage in air trans- 
portation. .. .” 


a did Express Agency, Grandfather Certificate, 2 C. A. B. 531, 537 (March 
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sity. That Congress had the technological and economic limitations of 
air carriage in mind at the time of the passage of the Act is indicated 
by its many omissions for the proper regulation of the transportation of 
freight, as previously detailed herein. It would seem rather that it used 
the term ‘‘property’’ in a general sense and permitted the airlines to fill 
in the reality. 


DISCRIMINATIONS AS TO LOCALITIES 


This problem is presented by the addition of air cargo carriage to 
the transportation services offered by the airlines. Once an airline has 
offered to carry air cargo, must it carry air cargo between all points on 
its system? Will the basic principles of economic balance still be ap- 
plied ?5* Rationally, the same reason for justifying the refusal of an 
air carrier to transport freight in the first place, may well justify its 
refusal to carry freight between all stations on its system. The economic 
considerations prompting the inclusion of this service would no doubt 
impose their limitations. Limited air freight service is really a service 
of a special character unless its offering is specifically made unlimited. 

In the development of air transportation to the point where it 
could carry freight for the public, it was natural that at first only 
long-haul carriage could be justified economically. One of the important 
cost factors in air transportation is the expense involved in landing and 
taking off.°® It is not altogether surprising, therefore, that the first 
airline to file an air freight tariff was the largest airline in the country, 
a transcontinental carrier, with a domestic system covering 7,918 route 
miles. 

If certain localities or stations are omitted from this new air freight 
service because of short hauls, may such localities justifiably charge dis- 
crimination? The principles justifying the omission of a locality would 
be the same as the principles justifying the omission of a service. There 
is again a balancing of economic interests. 

““The law does not attempt to equalize opportunities among locali- 
ties.... In other words, the difference in rates cannot be held illegal 
unless it is shown that it is not justified by the cost of the respective 
services, by their values or by other transportation conditions.’’** The 
same principles have been applied in passing upon alleged discrimination 
against a commodity.*! 





_ 38 The freight tariffs filed by American Airlines do not cover all the certificated 
points on its system. Generally freight service between points less than 450 miles 
apart 4 in some instances points which make the route too circuitous have been 
omitted. 

89 See discussion of costs of short-haul air transportation by Hon. Edward War- 
ner, Vice-Chairman of the Civil Aeronautics Board, in his paper Requirements of 
Local Air Transport Service in which he stated that one of the prohibitive cost 
factors is frequent landing and taking-off, p. 11. 

_ # Illinois C. R.R. v. The Commerce Commission, 342 Ill. 11, 20, 173 N. E. 804, 
807 (1930); “Preference between cities and localities under common law not forbid- 
den.” Roberts, Federal Liabilities of Carriers (2d ed. 1929) 507; see also D. P. 
Locklin, Discrimination Between Places, (1934) 42 J. Pol. Econ. 613; McGrew v. 
Missouri P. Ry., 230 Mo. 496, 132 S. W. 1076 (1910). 

41 Davis Hotel Co. v. Platt, 172 Fed. 775 (C. C. N. D. W. Va. 1908). 
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The essential long-haul character of present air freight transport 
may be compared to through-train passenger service which necessarily 
omits many local stops.** There, in considering the question of discrim. 
ination as between localities, the needs of the particular communities 
are weighed against the facilities available. In Atlantic Coast Line R. 
Co. v. Wharton, the United States Supreme Court discussed the matter: 


The term ‘‘adequate or reasonable facilities’’ is not in its na- 
ture capable of exact definition. It is a relative expression, and 
has to be considered as calling for such facilities as might be fairly 
demanded, regard being had, among other things, to the size of the 
place, the extent of the demand for transportation, the cost of 
furnishing the additional accommodations asked for, and to all other 


facts which would have a bearing upon the question of convenience 
and cost.*% 


The convenience of the small number of local passengers was weighed 
against that of the large number of through passengers: 


But assuming that the number actually inconvenienced by 
the want of fast trains was ‘‘quite large,’’ as said by some wit- 
nesses, it is perfectly evident the number would be small compared 
with the inconvenience of the much larger number of through pas- 
sengers resulting from the stoppage of these trains at Latta and 
other similar stations in the State.** 


Further, with respect to facilities allocable to small communities: 


Of course, it is not reasonable to suppose that the same facilities 
can be given to places of very small population that are supplied to 
their neighbors who live in much larger communities, and the de- 
fendants in error, it may be conceded, make no such demand.* 


Consistently entering into the considerations of the courts are such 
elements as volume of business done, proximity to other stations, ac- 
cessibility, cost of furnishing service,*® economic character of the lo- 
eality, competition between trunk lines, relative needs of local and na- 
tional commerce.** 

The following rulings further illustrate the application of these 
principles. In Bodine & Clark L. Com. Co. v. Great Northern Ry. Co.,* 
the defendant railroad had an operating rule restricting west-bound 
live stock shipment to one train weekly except on special showing of 





42 Local points, however, must have been provided with proportionately ade- 
quate facilities. State v. Missouri K. & T. R.R., 117 Kan. 62, 230 Pac. 329 (1924); 
Gulf, C. & S. F. Ry. v. Moore, 98 Texas 302, 83 S. W. 362 (1904). 

43 207 U. S. 328, 335, 28 Sup. Ct. 121, 123 (1907). 

447d. at 336, 28 Sup. Ct. at 124. 

45 Jd. at 337, 28 Sup. Ct. at 124. 

46 Residents etc. v. Central Vt. Ry., 100 Vt. 443, 138 Atl. 782 (1927). 

47 Mississippi R.R. Comm. v. Illinois C. R.R., 203 U. S. 335, 27 Sup. Ct. 90 (1906). 

48 63 F. (2d) 472 (C. C. A. 9th, 1933). 
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necessity. This rule was held not ‘‘unreasonable, prejudicial, discrim- 
jnatory or otherwise objectionable. ’’ 

In St. Louis I. M. & 8S. R. Co. v. Adcoz,* the railroad’s refusal to 
designate a small town as a flag stop for its through train was held to 
be not unreasonable. In State v. Public Service Commission® it was 
held that a preference granted by a railway to Seattle as between the 
cities of Tacoma and Seattle for milling in transit was not unreasonable 
because the Tacoma mill required a larger back haul. 

If in rail transportation the roads are permitted to omit through 
service to certain stations, how much more reasonable would it be to do 
so in the case of air transport where the very nature of the transporta- 
tion agency may require such omission. That transportation cost in 
serving local traffic is generally proportionally higher than for through 
traffic seems generally conceded.™! In air transport, multiplied take-off 
and landing, and the accompanying loading and unloading operations, 
make for very substantial if not prohibitive costs. As a matter of fact, 
for a short haul the locality could in all probability use surface trans- 
portation facilities just as expeditiously and much more economically. 

Applying the foregoing principles, it is doubtful if any omitted 
locality could justify a demand for air freight service, or could make 
the required showing that it was harmed by an unreasonable discrimi- 
nation. To show discrimination a competitive relation between com- 
munities must first be shown to exist,®* then actual injury must be es- 
tablished.5* If such service were to be rendered, it would have to be 
rendered at a greatly increased rate. This would in turn have an ad- 
verse effect upon demand.®> If the service were rendered at the same 
rate, this in turn might be discriminatory and even confiscatory as to 
the air carrier, since the air carrier would be obliged to render service 
below cost. On the other hand, if the air carrier were permitted to in- 
crease its over-all rates so that the additional cost of rendering this 
service to the otherwise omitted localities could be absorbed by the sys- 
tem as a whole, then that would be discriminatory as to some sections 
of the public, t.e. consumers residing in cities to which the service 
could be rendered on a reasonably economical basis would have to pay 
for the cost of extending the service to other localities that otherwise 
could not afford it. At this stage it is extremely doubtful that short- 


4952 Ark. 406, 12 S. W. 874 (1890). 

50112 Wash. 520, 192 Pac. 1075 (1920). 

51 [II-B Sharfman, The Interstate Commerce Commission (1936) 546; Baltimore 
& Ohio S. W. R.R. v. Settle, 260 U. S. 166, 43 Sup. Ct. 28 (1922); W. L. McMillen, 
Air Express Service in the United States (1936) 11 J. Land & Pub. Ut. Econ. 266. 

52 Investigation of Local Feeder and Pickup Air Service, Civil Aeronautics Board, 
Doc. #857, July 11, 1944. 

_ 58 Western Carolina Shippers Assn. v. Ashville S. Ry. 174 I. C. C. 353 (1930); 
City of Moorhead v. Great Northern Ry., 172 I. C. C. 38 (1931). 

54 Federated Metals Corp. v. Pennsylvania R.R., 161 I. C. C. 287 (1930); Par- 
sons v. Chicago and N. W. Ry., 167 U. S. 447, 17 Sup. Ct. 887 (1897); cf. Three 
Lakes Lumber Co. v. Washington W. Ry., 61 I. C. C. 408 (1921); Sharfman, op. cit. 
supra note 50 at 500; Union Pacific R.R. v. United States, 313 U. S. 450, 61 Sup. 
Ct. 1064 (1941). 

55 Investigation of Local Feeder and Pickup Air Service, Civil Aeronautics 
Board, Doc. #857, July 11, 1944. 
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haul points can economically justify air freight service at the same 
rates available to long-haul points.°® As was said in Atchison T. & 8. 
R.R. Co. v. United States: 


Neither party has a right to insist upon a wasteful or expen- 
sive service for which the consumer must ultimately pay.” 


It may be noted that it is not the policy of the Government in the 
regulation of railways under the Interstate Commerce Law to require 
them to carry on the transportation business at a loss.%8 

It would thus appear that localities that would generate little traf- 
fic or would involve too short a haul or too circuitous routing, may be 
reasonably excluded from air freight service on the ground of sound 
transportation economics. This situation may be likened somewhat to 
the omission by the Civil Aeronautics Board of a provision for air service 
between pairs of cities although they lie along a certificated air route. 

Furthermore, it may well be that omitted intermediate points are 
outside the scope of the Act in any event where they are not originating 
or destination points. In the fairly recent case of Texas & P. R. Co. v. 
United States, the Supreme Court, construing Section 3 of the Interstate 
Commerce Act, defined ‘‘localities’’ in the light of the purposes of the 
Act previously adverted to 


... the purpose of Sections 2, 3 and 4, as exhibited by Com- 
mittee reports and explained by those in charge of the bill in Con- 
gress, was to prevent unjust discrimination resulting from existing 
practices. Similar commodities were, without reason or excuse, 
carried at different rates. Shippers similarly situated were put on 
unequal terms. Producers and consumers at points of origin and 
destination were prejudiced by unequal treatment in the matter 
of rates or service. Obviously localities of origin or destination 
might also be prejudiced by undue discrimination. One of the most 
prevalent and reprehensible practices at which the Act was aimed 
was the charging of a less or an equal rate for a longer haul upon 
the same line or route. The Act was passed for the protection of 
those who pay or bear the rates. The standards it establishes are 
transportation standards, not criteria of general welfare. The word 
‘‘localities,’’ therefore, has its proper office as denoting the origin 
or destination of traffic and the shipping, producing, and consuming 
areas affected by rates and practices of carriers. The term was, 
however, not intended to cover a junction, a way station, a gateway, 
or a port, as respects traffic passing through it.5® 

. the word localities is used with reference to places of 
origin and destination ; its employment is not intended to permit the 


56 bid. 

57 232 U. S. 199, 217, 34 Sup. Ct. 291, 295 (1913). 
58 Johnson v. Chicago St. P. M and O. R.R., 9 I. C. C. 221, 243 (1902). 
59 289 U. S. 627, 638, 53 Sup. Ct. at 768, 772 (1933) (italics added). 
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Commission, in its discretion, to favor or hamper a community 
having no such relation to the service of transportation. 


The Court excluded ‘‘ports’’ from the purview of the Act: 


We conclude that ports as such are not localities with respect 
to export and import traffie routed through them, susceptible of 
undue preference or prejudice within the intent of the Act.® 


Some Rate DISCRIMINATION PROBLEMS 


An airport serves a large surrounding area which may include a 
number of towns. Where the published tariff includes pick-up and de- 
livery service at the same rate to the points within the area, it may 
be contended that this would constitute a preference as to localities lo- 
eated in the outer perimeter of the area served. To begin with, it may 
be observed that the practice seems reasonably necessary in order to make 
airport facilities and air transportation available to a greater area as 
well as promote greater volume of traffic. 

The practice of blanketing an area with a single or group rate is one 
familiar to railroading and has been upheld by the Interstate Commerce 
Commission.** It would appear that when group rates are attacked be- 
fore the Commission as unduly preferential of the furthest removed 
sections of an area and unduly prejudicial to nearer points, an especially 
heavy burden of proof is imposed upon complainants. The existence of 
injury appears to be determined only after a process of balancing the 
gains to some as against the losses to others that result from the group 
arrangement.** If group rates do not work positive injury to the near 
points, they will not be considered objectionable.®© Groups may be 
larger for long distance shipments than for shorter ones.*® 

A discrimination question may arise when a shipper does not 
choose to avail himself of the pick-up and delivery service, but merely 





60 Jd. at 640, 641, 53 Sup. Ct. at 773. 

61 Jd. at 644, 53 Sup. Ct. at 774. After this decision, this section of the Inter- 
state Commerce Act was amended by the Transportation Act of 1940 to include 
every territory and region of any kind and description. No such amendment, how- 
ever, has been made to Section 404 (b) of the Civil Aeronautics Act. See also: 
D. P. Locklin, Discrimination Between Places (1934) 42 J. Pol. Econ. 613, where 
Professor Locklin holds that “localities” must be points of origin or destination of 
traffic, in order to come within the statute. 

62 Transportation has been held to include delivery to the door. Hanna Furnace 
Corp. v. United States, 53 F. Supp. 341 (W. D. N. Y. 1943); Merchant Truckman’s 
Bureau of N. Y. v. Reardon et al., 10 F. Supp. 358 (S. D. N. Y. 1935). 

63 |11-B Sharfman, op. cit. supra note 50 at 672, 673. For an example of un- 
reasonable spread of blanket rates as applied by rail carriers see United States v. 
M. & M. Ass’n of Sacremento, 242 U. S. 178, 37 Sup. Ct. 24 (1916), where ocean- 
terminal rates had been applied to about 190 California cities, although only six 
were so located that they might receive ocean vessel freight, and the Supreme Court 
followed the I.C.C. decision limiting such terminal rates to the six actual port cities; 
see also the Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729 (1913) and the 
Shreveport Cases, 234 U. S. 342, 34 Sup. Ct. 833 (1914), dealing with intrastate rates 
discriminating against interstate points or traffic. 

a on id. at 674; Mitchell v. Atchison, T. & S. F. R.R., 12 I. C. C. 324, 
? ‘ 

65 Locklin, Discrimination Between Places (1934) 42 J. Pol. Econ. 613, 628. 

66 Mutual Rice Trade & Development Ass'n v. International G. N. R.R., 23 
I. C. C. 219 (1912); Sharfman, op. cit supra note 49 at 729. 
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requires airport to airport transportation. In that event the better 
practice would be to make a reasonable allowance to the shipper in 
order to avoid discrimination. In rail freight practice where a shipper 
supplies a service or facility which otherwise would be furnished by 
the railroad, a reasonable allowance is required.* 

It has already been noted that the air express service is in law as 
well as in fact rendered by a common carrier other than the airline. 
This would appear to make ineffective as against either the airline or 
the express agency a claim that a difference in air express and air 
freight constitute discrimination.** In any event, it would seem that 
a higher rate for air express could not reasonably be regarded as un- 
justly discriminating. Differences in rates when based upon differences 
in service, circumstances and competitive conditions are not discrim- 
inatory.*® There are basic differences between air freight and air ex- 
press. Air express service has a priority over air freight and leaves 
on the first available plane after air mail.7° It may be anticipated that 
when cargo volume increases sufficiently, that generally air express will 
be carried on passenger or mail planes and air freight on cargo planes 
which may be on slower schedules. 


CONCLUSIONS 


At the time of the passage of the Civil Aeronautics Act, quantity 
carriage of passengers was becoming general, and as we have seen, reg- 
ular transportation of cargo was hardly contemplated—much less pro- 
vided for. Even though authorization for carriage of property is made 
in the certificate, it is significant that the hearings on route applica- 
tions have been concerned mainly with passenger and mail traffic. Nor 
has the Civil Aeronautics Board yet invoked Sections 401 (g) or 404 (a) 
for failure to provide freight transportation. There is reason to believe 
that as concerns air cargo, the nature of the service required as to sta- 
tions served and kind of property carried and frequency of scheduling 
will be measured by the developing capacities of the airlines in accord- 
ance with the realistic common-law principles adverted to.7 In fact, 


67 Union Pacific R.R. v. Updike Grain Co., 222 U. S. 215, 32 Sup. Ct. 39 eS: 
American Trucking Ass’n v. United States, 17 F. Supp 655 (D. C. D. C. 1936); 
Wight v. United States, 1€7 U. S. 512, 17 Sup. Ct. B02 (1897); United States v. 
Baltimore & Ohio R.R., 321 U. S. 403, 64 Sup. Ct. 752 (1944). 

68 The discrimination must be by the same carrier or carriers. See Central 
R.R. of New Jersey v. United States, 257 U. S. 247, 42 Sup. Ct. 80 (1921). 

69 Roberts, Federal Liabilities of Carriers Ae ed. 1929) 454; New Orleans Cotton 
Exchange v. Illinois C. R.R. et al., 3 1. C. C. 534 (1890); Leman, Higgison & Co. 
v. Southern Pac. Ry., 4 1.C.C. 1 (1890); 1.C. C. v. Chicago G. W. Ry. et al., 4 
U. S. 108, 28 Sup. et 493 (1907); Barringer & Co. v. United States, 319 U. S. 
63 Sup. “1 967 (1942). 

70 W. L. McMillen, Air Express ~— in the United States (1935) 11 J. Land 
& Pub. Ut ‘Econ. 266, (1935) 6 J. Air L. 421. 

71 There is a marked analogy of this newly developing field of air freight trans- 
portation to the early days of radio broadcasting; here again the courts should give 
the regulating agencies the opportunity to experimentally develop the legal regula- 
tion in harmony with the actual developments of the new field in the highest public 
interest. See for example: F. R. C. v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 
266, 53 Sup. Ct. 629, 89 A.L.R. 406 (1932); F.C.C. v. Sanders Radio Station, 309 U.S. 
470, 6 Sup. Ct. 693 (1940); F. C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 
60 Sup. Ct. 437 (1940). 
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it may be said that the airlines are just beginning to become true direct 
common carriers of cargo with a necessarily limited service at the pres- 
ent. But these services in so far as they are actually rendered may not 
be unreasonably discriminatory as to localities or rates.” 

Although dedication to a public use is no longer a prerequisite to an 
order directing service to the public, the role of the governmental 
supervisory body is of necessity still pragmatic. If the carrier is ordered 
to render a service, it must be compensated either through increased 
rates or through reimbursement for its increased investment.7* What- 
ever the method used, the cost is ultimately borne out of the public 
purse. Along this line it is worthy of note that no administrative 
agency has been given the power to direct a carrier to serve an entirely 
new route for which it had not applied, and for very good constitutional 
reasons. In a recent case the Civil Aeronautics Board held that it could 
not initiate a new route service but only direct an extension of an al- 
ready existing route."4 

This study reaches the general conclusion that the airlines probably 
will only be compelled to render such freight service as their develop- 
ment makes feasible from the standpoint of transportation economies. The 
capacity of the airline will be balanced against the needs of the partic- 
ular locality in terms of over-all public benefit. 


. "We are not here concerned with other aspects of discrimination, such as dis- 
crimination as to persons. 
73 E.g., By means of an increased rate for carriage of air mail. 
P by —— Case, C. A. B. #779, decided May 24, 1944 (Panagra Terminal Inves- 
igation). 





Bulwinkle Bill Receives Overwhelming Support 


In hearings conducted by a sub-committee of the Committee on 
Interstate and Foreign Commerce of the House of Representatives be- 
tween October 9 and October 22, 96 witnesses appeared to favor the 
passage of H. R. 2536, the bill of Representative A. L. Bulwinkle pro- 
viding for exemption from the anti-trust laws as to carrier agreements 
approved by the Interstate Commerce Commission in furtherance of 
the national transportation policy declared by Congress in 1940. 

The 96 witnesses favoring the enactment of the bill, with certain 
amendments which were subsequently written into the bill, as reported 
by the Committee on November 16, spoke directly for 148 organizations, 
while communications received by the Committee recorded a total of 
almost 1,000 organizations—governmental, carrier, shipper, industrial, 
agricultural and commercial—as favoring its passage. 

The list of organizations which came forward in support of the 
Bulwinkle Bill included no less than 50 governmental authorities, State 
and Federal—among them, the Interstate Commerce Commission and 
the Office of Defense Transportation; the National Association of Rail- 
road and Utilities Commissioners and the Commissions of thirty-two 
States, with none in opposition; the National Association of Commis- 
sioners, Secretaries, and Directors of Agriculture, together with a num- 
ber of State Agricultural Departments; and the Senate and the House 
of Representatives of the State of California. There was no opposition 
from any governmental organization which deals directly with trans- 
portation. 

Supporters of the bill included 86 shippers’, traffic and transporta- 
tion organizations, other than those of the carriers. Among them were 
the National Industrial Traffic League and the National Association 
of Shippers Advisory Boards, and an array of regional and local ship- 
pers’ organizations from every section of the country, North and South, 
West and East. 

There was no shipper opposition to the bill at the hearing. 

Agricultural and livestock organizations to the number of 141 ex- 
pressed their support of the bill, with none opposing. The supporting 
organizations included such general and national organizations as the 
American Farm Bureau Federation, the American National Live Stock 
Association, the National Council of Farmer Cooperatives (an organ- 
ization stated to represent in itself, 2,600,000 shipping farmers) the 
United Fresh Fruit and Vegetable Association, and scores of regional, 
state and local farm shipping organizations. 

More than one hundred organizations representing various branches 
of industry reported action in favor of the bill. The list included na- 
tional, state and local organizations representing a wide and varied 
cross-section of industry all over the country. One of the notable fea- 
tures of the list—and the same is true of the support recorded from 
agricultural and commercial organizations generally—was its non- 
sectional character. Among the organizations suppporting the bill, for 
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example, are the associations representing virtually all the cotton manu- 
facturing industry in the South, the lumber industries of the South and 
the West, paper and pulp and brick and tile manufacturing of the en- 
tire South, the varied commercial and shippers’ interests in such cities 
as New Orleans, Fort Worth, Miami, Memphis, Nashville, San Antonio, 
Dallas, Tampa, San Francisco, Billings, Portland, Oregon, Seattle, Walla 
Walla, Muskogee, and Sioux Falls, and such regional shippers’ organ- 
izations as the Southern Traffic League, the Texas Industrial Traffic 
League, the Florida Freight Traffic Bureau, the Southwestern Industrial 
Traffic League and the Southern States Industrial Council. 

No organizations representing industries, and no individual in- 
dustries, expressed opposition to the bill. 

The broad and non-sectional character of commercial and shipper 
support for the Bulwinkle Bill is even more strikingly exhibited in the 
distribution of the 551 chambers of commerce and similar general civic 
and commercial organizations which recorded themselves as favoring 
its passage. No organizations of this type opposed the bill. 

George H. Shafer, of St. Paul, Minnesota, who served a two-vear 
term as president of the National Association of Shippers Advisory 
Boards, during which he traveled in almost every state and met many 
shippers, summed up the situation by declaring that he ‘‘found not a 
single shipper, large or small, who is against the passage of the Bul- 
winkle Bill’’—a statement which is borne out by the record of the hear- 
ings before the Committee. 

To this well-nigh universal support, and entire lack of opposition, 
among governmental, agricultural, shipping and commercial interests 
throughout the country, there was added a like unanimity of support 
among the carrier organizations, including railroads, both the larger 
lines and the short lines, the inland waterway operators, the steamship 
organizations, the motor bus lines and the motor trucking companies, 
the freight forwarders, and influential bodies among organized trans- 
portation workers—with no one among these various groups in opposi- 
tion. 

In fact, the only opposition developed at the hearings was a letter 
from the Attorney General, expressing opposition to the bill ‘‘in its 
present form,’’ and concluding with the significant statement that ‘‘the 
proposed legislation presents important questions of public policy which 
only the Congress should decide,’’ and an exchange of telegrams with 
Governor Ellis Arnall of Georgia. The Governor telegraphed that 
“‘the conspiracy which is attempted to be legalized by the Bulwinkle 
Bill would effectively place the basic industry of transportation under 
J. P. Morgan & Co., Kuhn, Loeb & Co., their agent, the Association of 
American Railroads, and other monopolists,’’ and ‘‘urgently requested’’ 
an opportunity to testify. The Committee offered the opportunity, 
which, however, the Governor declined ‘‘due to pressing official mat- 
ters.’’ 

Remarkable as is the unanimity of support accorded the Bulwinkle 
Bill, the record before the committee was perhaps even more remarkable 
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for the breadth of the experience of the men appearing, and the earnest- 
ness and force with which they presented their views. 

Most of the many practitioners before the Interstate Commerce 
Commission who appeared in support of the bill did so in a representa- 
tive capacity, presenting the views of important shipping organizations. 
Some, however, appeared on their own account, as individuals interested 
in preserving the workability and integrity of the regulatory process. 

A. J. Ribe, of Birmingham, Alabama, for example, appearing not 
as the representative of the 62 industries in the Southern States by 
which he is employed as traffic consultant, but on his own volition, pre- 
sented the practical necessity for the arrangements covered by the bill 
in this brief and telling statement : 


**T have just come from a conference where, in 45 minutes, I pre- 
sented to the representatives of about 40 railroads the rate prob- 
lem on one commodity involving joint rates over an area of about 
8 states, which would require many months, if not years, to present, 
if I had been required to go and confer with each of these railroads 
separately. The fact is, if that were necessary, the several shippers 
I represented could probably not afford to send me around to see 
each of these railroads individually. It is my view that legislation 
such as the Bulwinkle Bill ought not to be necessary, but as long as 
the question has been raised, I wholeheartedly endorse that legis- 
lation and urge Congress to pass the bill.’’ 


Another such experienced individual who appeared on his own 
account was J. V. Norman, of Louisville, Kentucky, who represented 
the Southern Governors’ Conference in its rate case before the Inter- 
state Commerce Commission, and represents important Southern ship- 
ping interests. 

Recognizing ‘‘the necessity of those bureaus, committees, and those 
agreements among the carriers,’’ if they were to ‘‘perform the duties 
imposed on them by the Interstate Commerce Act,’’ Mr. Norman strongly 
urged that they should be regulated in this regard in a fashion which 
could not be accomplished by litigation, no matter what the result of 
the suit pending might be. 

It is impracticable here to do more than suggest the nature and 
scope of the testimony presented to the sub-committee, and covered in 
more than 400 pages. The testimony went, however, not only to the 
necessity and desirability of rate conferences and agreements but also 
to joint arrangements in matters of service. Thus the Hon. Gardiner 
Johnson, a member of the California Legislature, appearing as its rep- 
resentative under the authority of a special resolution, declared that 
‘‘the people of California want the railroads to meet together and to 
jointly work out their rates and their schedules in conference with our 
shippers,’’ while Howard Freas, rate expert for the California Com- 


mission, appearing for that body and for the ten other Commissions 
of the Mountain-Pacific States conference of public service commis- 
sions, added, ‘‘Of paramount importance to shippers are reasonable 
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schedules properly adhered to.’’ Or, as the case was stated by George 
H. Casey, president of the Pacific Fruit Exchange: 


‘‘Adequate and coordinated rail transportation is, therefore, the 
lifeblood of our business. This involves not only the fixation of 
reasonable rates but also involves—and equally important—the es- 
tablishment of dependable arrival schedules for these perishable 
commodities, and also the establishment of uniform standards re- 
specting weights of carloadings, packages, refrigeration, and many 
other items. It is as important from an industry standpoint that 
these service facilities be on a uniform basis as between carriers and 
as between shippers, as it is that rates be uniform. Adjustments 
and changes in prevailing standards are required to be made from 
time to time because of changing conditions; and it, therefore, be- 
comes necessary for shippers to confer with carriers and the ear- 
riers to confer with each other on this subject.’’ 





As illustrative of the position of shippers and commercial interests 


as to the necessity for conference on all such matters, the following two 
quotations are set forth: ° 


‘As the users of the railroads’ facilities and demanding of these 
railroads efficiency and economy in service, we are convinced that 
if the Interstate Commerce Commission is to continue to regulate the 
railroads—as we believe it should—then responsibility for this 
regulation should rest solely with that agency and no one should 
thereafter be prosecuted for operations performed under instruc- 
tion from or authority granted by said Commission.’’—Ralph H. 
Taylor, Executwe Secretary, Agricultural Council of California. 


‘*We believe the principal purpose of the Bulwinkle Bill is to pro- 
vide express statutory recognition of a traditional procedure of 
handling proposals by either shippers or carriers for changes in 
rates, rules, or regulations under appropriate control of the Inter- 
state Commerce Commission. ... We believe that the procedure 
of published notice, opportunity to protest and be heard, and sim- 
ilar features of proper conferences and association practice are of 
sufficient benefit to shippers and carriers alike to be protected and 
preserved under the Interstate Commerce Commission powers to 
regulate and prescribe terms and procedure in the public interest.’’ 
—Lee J. Quasey, Commerce Counsel, National Livestock Producers’ 
Association, appearing on behalf of the National Council of Farmer 
Cooperatives. 


The position of governmental bodies agreed with that of the ship- 


pers. ‘‘The Commission . . . regards legislation along the lines of this 


bill 


as necessary if the Commission and the regulated carriers accom- 


plish the purposes of the national transportation policy,’’ Commissioner 
Aitchison said to the Committee. In this position he was strongly sup- 


ported by Frederick G. Hamley, general solicitor of the National Asso- 
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ciation of Railroad and Utilities Commissioners, speaking on behalf of 
that association, and by representatives of more than thirty individual 
commissions. 

Chairman McDonald, of the Georgia Public Service Commission, 
who is also chairman of the association’s committee on legislation, au- 
thorized Mr. Hamley to say that his statement represented also the 
views of that committee, which did not make a separate statement. ‘I 
have no communication from any source of any State commission’s 
opposition to the bill in any form,’’ Mr. Hamley said. 

Approaching the matter from an entirely different point of view, 
the officers in charge of transportation for the United States Army and 
the United States Navy—by far the biggest and most important shippers 
of the war period—came to the same position of unqualified conviction 
as to the importance and necessity for cooperative organization and 
action among the carriers. 

‘‘The joint agencies and committees provided by the railroads as 
well as the motor carriers . . . immeasurably expedited and simplified 
the Navy’s wartime transportation problem.’’ Rear Admiral David W. 
Mitchell, of the Bureau of Supplies and Accounts of the Navy Depart- 
ment told the Committee, adding that ‘‘. . . in my judgment the job 
could not have been done in any other way.’’ 

‘‘The railroads did a magnificent job,’’ reported Major General 
Charles P. Gross, Chief of the Army Transportation Corps. ‘‘It was 
cooperation .. . and I give great credit to the railroads’ formation of 
the Association of American Railroads and the various machinery that 
they adopted—regional in character—in order to exercise that unity 
of effort by a definite system of approach.’’ 

To this Colonel J. Monroe Johnson, Director of the Office of Defense 
Transportation, added the statement that the work of his office, involving 
orderly movement of domestic traffic of all sorts, had been ‘‘greatly 
facilitated in the field of regulated transportation by the existence of 
associations, committees, bureaus and conferences—agencies which had 
been set up in peacetime by the carriers to deal collectively with each 
other and with the public.’’ . 

‘**T cannot conceive of the regulated carriers of the country con- 
forming to the duties and obligations imposed upon them by the In- 
terstate Commerce Act,’’ Colonel Johnson concluded, ‘‘unless they are 
in position to consult, confer, and deal collectively .. .”’ 
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Transportation Survey by Sub-Committee of The 
House Committee on Interstate and 
Foreign Commerce* 


There appears to be no immediate prospect of hearings or a report 
on the transportation survey which is under consideration by a subcom- 
mittee of the Committee on Interstate and Foreign Commerce. Rep- 
resentative Lea, Chairman of the Committee on Interstate and Foreign 
Commerce, made the following announcement in the House on No- 
vember 16, 1945: 

Mr. Speaker, as the House is aware, our Transportation Subcom- 
mittee of the Committee on Interstate and Foreign Commerce has been 
making a survey of the transportation problems of the Nation, and par- 
ticularly as to the constructive needs of transportation for the postwar 
period. We are approaching these problems from the long-time view- 
point rather than confining our consideration to purely, temporary con- 
ditions. We have extended a widespread invitation for information and 
suggestions from every practicable available source. 

The mass of material now in the hands of the House Committee on 
Interstate and Foreign Commerce, prepared by shippers, transportation 
agencies, economists, and others in all parts of the country, in response 
to the list of suggested topics sent out by the committee as a preliminary 
to a postwar transportation survey, indicates a tremendous public inter- 
est in national transportation problems. 

The committee is now engaged in digesting and analyzing the ma- 
terial already in hand. The request that interested persons submit their 
statements by November 15 is not regarded by the committee as a dead- 
line. Quite a number of persons and organizations have asked for an 
extension of time in which to present their statements. We have granted 
these requests and still invite all who care to do so to forward their 
statements as early as their convenience will permit. The analysis of 
the material being received by the committee will carry this preliminary 
work well into the New Year, giving those who have not replied time to 
make their views available to Congress. 

The splendid cooperation received by the committee reflects a sin- 
cere and commendable desire on the part of users of transportation, 
transport agencies, investors, and economists to aid the Congress in 
reaching constructive and significant solutions of the Nation’s many com- 
plicated and difficult transportation problems. 

Our committee will devote all the time necessary for a thorough 
consideration and helpful revision of our transportation laws where 
we find a substantial need therefor. It is our desire to give all who 
can make contributions to this survey full opportunity to do so. 





*H. Res, 318, 


—149— 





Joseph B. Eastman—Public Servant* 


By Cart Brent SwIsHER 
Professor of Political Science, The Johns Hopkins University 


The death of Joseph B. Eastman on March 15, 1944, called atten- 
tion to the career of a devoted and influential public servant. LEast- 
man had recently completed a quarter of a century as a member of the 
Interstate Commerce Commission, the oldest and perhaps the ablest of 
the federal independent regulatory commissions. By contrast with 
public attitudes in 1919, when he had been watched suspiciously be- 
cause of reports of radicalism, he had now come to be regarded as the 
most distinguished member of the commission. People in a_ position 
to know seemed not so much to identify Eastman with the commission 
as to identify the commission with Eastman. It was at times remarked 
loosely that Eastman was the commission. Throughout his career he 
proclaimed and practiced the ideal of public service. In the light of the 
quality of his statesmanship, it has been thought desirable to bring 
together within brief compass an account of his public career and of 
those aspects of his personal life which throw light upon it. 


I 


Joseph Bartlett Eastman—‘‘Joe Eastman’’ throughout his life to 
those who knew him—received from his ancestors a rich endowment for 
his life work. He had the poise and assurance which came with nearly 
two and a half centuries of New England ancestors who traced their 
line back to Roger Eastman, an immigrant of 1638. His male forebears 
in the three generations immediately preceding Joe Eastman were col- 
lege men with professional careers. His great-grandfather, a Dart- 
mouth graduate, had been a lawyer. His grandfather, another Dart- 
mouth man, had been a Presbyterian minister. His father, a graduate 
of Amherst, was also a Presbyterian minister. 

Although the effects of a boyhood spent in the home of a minister 
are not always predictable, they are usually profound. In the instance 
of Joe Eastman, the fact is important that his father, John Huse East- 
man, was not typical of the ‘‘hell-fire-and-damnation’’ clergymen of 
his time. He preached a very practical type of Christianity. He was 
concerned not so much with conventional religious doctrines as with 
the Christian as a good citizen. At his early home in Katonah, New 
York—where Joe Eastman was born in 1882—Reverend Eastman helped 
to establish the village improvement society which laid sidewalks and 
sponsored other civie projects. In the Pennsylvania community where 
he later lived for twenty years he made himself a vital force in the 
affairs of the community. In the light of his emphasis on the practical 


* Reprinted from Public Administration Review, Winter issue, 1945, pp. 34-54. 


—150— 














NOVEMBER, 1945 151 





duties of citizenship, a committee of his fellow townsmen called upon 
him to accept an appointment to fill out an unexpired term on the 
borough council. He consulted the governing board of his church and 
was told that he now had a chance to practice what he preached. He 
accepted the appointment and was afterward elected two or three times 
to membership on the council. 

This preoccupation of the father with the daily problems of right 
living in a community of one’s fellows became and remained forever 
afterward a part of the thought and life of the son. Oddly enough, 
on the other hand, the religious doctrines of the father’s church were 
received with youthful skepticism. When as a child he was told by his 
father that the only preparation necessary for joining the church was 
that he should love the Lord, he replied that he did not love the Lord— 
he did not know him. This skeptical attitude stayed with him through 
his college career and through most if not all of his adult life. Although 
he could understand and devote himself to practical public service with 
a fervor almost religious in character, the problems of a future life and 
of formal religious doctrine played no important part in his thinking. 

In 1900 Eastman went to Amherst, from which his father and an 
uncle had been graduated and from which only the preceding year his 
father had received the honorary degree of Doctor of Divinity. Al- 
though tradition may have determined the fact that he was promptly 
pledged to his father’s fraternity, Psi Upsilon, the quality of his col- 
lege career was not determined by family reputation alone. During 
that career he took an important part in sports and in debate, and he 
was editor of the college paper and president of his class. His scholar- 
ship record is indicated by his membership in Phi Beta Kappa. He was 
hardworking and friendly and was well liked by his fellows. Although 
not characterized by scintillating wit, he insisted on thinking for him- 
self, even at the expense of disapproval from a popular but dogmatie 
professor of philosophy. 

He graduated in 1904. By the balloting of the senior class he was 
one vote behind a man estimated as most likely to succeed in life. He 
tied with another student as the person ‘‘most representative’’ in the 
class and was voted ‘‘the greatest woman-hater.’’ To run ahead of 
the story, he became eventually far the most distinguished person in 
the group, and he remained a ‘‘woman-hater’’ to the extent that he 
never married. 

When Eastman approached the end of his college career without 
definite plans for the future, J. W. Crook, professor of economics, called 
his attention to a fellowship maintained for Amherst men at South End 
House, a settlement house in Boston, and asked if he would accept an 
appointment. After consultation with Robert A. Woods, head of the 
settlement, Eastman accepted the appointment, and in so doing gave 
direction to the entire course of his adult career. 

In Eastman’s words, ‘‘The Amherst fellowship at the South End 
House was founded for the purpose of giving a graduate of that college 
the opportunity of studying, not merely from a theoretical standpoint, 
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but also from close-range and intimate acquaintance, the serious prob- 
lems connected with modern city life and especially the methods by 
which they are being attacked.’’! Eastman studied settlement work in 
all its ramifications and participated directly in it to some extent, par- 
ticularly in connection with boys’ elub work. He made contacts with 
officials of the Central Labor Union, attended meetings of the union, 
and began development of the interest in labor problems which expressed 
itself in a later period in his work as counsel for street-railway unions 
in wage arbitrations. The major portion of his time was given to the 
study of municipal government and state legislation. He studied the 
racial and other characteristics of the separate wards in Boston, their 
political complexions, their party organizations, and the men who wielded 
the power in them. He interviewed candidates for municipal office 
and for membership in the state legislature. 

For a young man with something approaching an inherited interest 
in public service the experience at South End House was richly il- 
luminating. It was particularly so because of the contagious enthus- 
iasm of Robert A. Woods, the head of the settlement. There were three 
college fellows in residence in 1905—one each from Amherst, Harvard, 
and Radcliffe. Woods not only stirred their imaginations by discussing 
the significance of social phenomena but passed along his conviction that 
genuine reforms were possible, and he brought the fellows into contact 
with organizations which were struggling to bring about particular 
reforms. 

Contact with one of these organizations, the Public Franchise League, 
and the active intervention of Woods on Eastman’s behalf, led to his 
appointment as secretary, a position which he held from 1906 to 1913. 
The organization was composed of prominent and public-spirited citizens 
and a full-time secretary who did research and in general coordinated 
and managed the program of the league. The league was born of an 
acute awareness on the part of its organizers that the public had no 
adequate organization to protect it against public-utility corporations 
seeking special privileges from the state and the city. It engaged in po- 
litical struggles with transportation and gas and electric companies 
on behalf of the public interest. In an article about the earlier struggle 
of the league with the Boston Elevated Railway Company, written by 
Woods and Eastman in 1906 and published in The Outlook in April 
of that year, the characteristic strategy of the league was described as 
follows: 


That potent force was public opinion, created and directed by 
the Public Franchise League. This fact is of great significance in 
the present issue throughout the country between the people and 
the public service corporations. It was the members of the Public 
Franchise League who first recognized the public needs and dangers 





1“Study of City and State Politics,” South End House Annual Report (Feb- 
ruary, 1905), p. 34. 
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involved in the situation, who won Governor and Mayor over to the 
view for which they stood, who created in large part, marshaled, 
and brought into action the massive, intangible force of public opin- 
ion. Corruption breeds when the public is inert, and not when 
people are awake and alive to the issue at stake; and the Public 
Franchise League kept them awake. The League had among its 
officers men of ability and achievement, able to meet the men who 
controlled and directed the forces of the Elevated Company move 
for move. But they did more than that. They kept in close touch 
with the people, reduced the various propositions to simple terms 
which the man in the street could understand at a glance, and 
forced them on his attention persistently—and the people responded 
to the appeal. Therein lay the secret of their service and success. 
The public can, if it will, protect itself and maintain its rights 
against the greed of corporate wealth and power. 


Eastman began his work with the Public Franchise League expect- 
ing to carry on at the same time the study of law at Boston University 
School of Law and secure admission to the bar. He registered for 
courses for two years, but the pressure of his duties as secretary of the 
Public Franchise League forced him to drop the law studies and he 
never resumed them. He achieved in time an enviable knowledge of 
law in his specialized field, but he never found time to round out his 
equipment and secure admission to the bar. He seemed entirely uncon- 
cerned about his personal and professional future. He had tremendous 
zeal for public service and for doing with his own hands and with 
detailed thoroughness the tasks immediately before him. He came to 
know thoroughly the relations of corporations, and particularly of 
public-utility corporations, to the welfare of the people of Boston and 
of the state of Massachusetts and of the New England region. His at- 
tendance at a meeting of the American Civil Federation at Pittsburgh 
in 1909 indicated a still further widening of interest. In 1912, in close 
association with Louis D. Brandeis, then a prominent Boston lawyer and 
a leader in the Public Franchise League, he made for presentation to 
the Interstate Commerce Commission a long report on the New York, 
New Haven and Hartford Railroad Company, which was then one 
of the dominant centers of power in the East. In the collection of 
materials he spent three weeks in Washington examining records in the 
possession of the commission of which some years later he was to become 
a member. 

His zeal for protecting the interests of those groups of people who 
had no adequate defence, together with his initial experience in asso- 
ciating with labor leaders while he was a fellow at the South End House, 
led him naturally to some preoccupation with the welfare of labor. His 
work in connection with public-utility corporations gave him a specialized 
knowledge of labor problems where those corporations were concerned. 
In 1913 he left his position as secretary of the Public Franchise League 
to become counsel for street-railway unions in wage arbitrations. A 
brief prepared for the Boston Carmen’s Union used his detailed knowl- 
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edge both of public utilities and of those elements in the cost of living 
which largely determined living standards. His reputation spread so 
that no great surprise was occasioned when in 1915 he was placed on 
the Public Service Commission of Massachusetts by Governor David 
I. Walsh, who was then in close association with liberal groups in his 
state. Party politics had nothing to do with Eastman’s appointment. 
He professed no party connection. During his early years he seems to 
have been regarded as a Republican, but he voted for Theodore Roose- 
velt for President in 1912. Governor Walsh, who appointed him to the 
Public Service Commission, was a Democrat. Eastman voted for Wood- 
row Wilson for President in 1916 but nevertheless was reappointed to 
the Public Service Commission in 1917 by a Republican governor. 

In the meantime, in 1916, President Wilson had nominated Louis 
Brandeis for a position on the Supreme Court. Acceptance of the nom- 
ination had been forced upon the Senate in terms of a strict party vote 
after bitter denunciation of the nominee’s liberal tendencies. Brandeis 
advised Wilson on many matters, including some appointments. In 
1914 he had said of his Boston protégé, ‘‘ Joe Eastman has more interest 
in public service and less in his own career than any man I have ever 
known.’’ Amid the search for able personnel in Washington during 
the war years of 1917 and 1918, he watched for the right position for 
Eastman. He found it toward the end of the latter year. In November, 
1918, President Wilson shifted George W. Anderson of Boston from 
the Interstate Commerce Commission to a position on a United States 
Cireuit Court of Appeals. Anderson had once been a member of the 
Public Franchise League of Boston and before the time of Eastman’s 
appointment had served briefly on the Public Service Commission of 
Massachusetts. Brandeis presented Eastman to Wilson as the ideal 
person to succeed Anderson on the Interstate Commerce Commission. 
By way of verifying his own impression and paving the way for East- 
man’s acceptance by the commission, he mentioned Eastman to Robert 
W. Woolley, a Wilson appointee on the commission, and suggested that, 
in the course of business, Woolley ought to drop in on Eastman in Bos- 
ton and appraise him as an able man who ought to be brought to Wash- 
ington in some capacity. Without knowing the specific position which 
Brandeis had in mind, Woolley went to Boston and had a long talk with 
Eastman. Eastman greeted him by saying he had heard that Wooley 
was coming but that he did not know why. Woolley replied that he was 
in much the same position; although he was there, he did not know 
definitely why he had been sent. Woolley liked Eastman tremendously 
and returned to Washington to tell Brandeis that Eastman was one of 
the most remarkable men he had ever met. 

Much pleased with the report, Brandeis continued to press for the 
nomination. A political difficulty lay in the statutory requirement re- 
stricting party representation on the Interstate Commerce Commission. 
The existing membership was such that the vacancy could not be filled 
with a Democrat. Eastman’s political record was sadly blurred. On 
December 19, 1918, President Wilson sent to the Senate Eastman’s nom- 
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ination to fill Anderson’s unexpired term which was to run until the 
end of December, 1922. For purposes of the nomination, Eastman was 
classified as a Republican. To prevent any misunderstanding, he wrote 
to the Senate to explain that he was an independent in polities, but no 
one chose to make an issue of the matter. It is said that there were un- 
successful protests from railway officials on the ground of his alleged 
radicalism, but he was not so well known as Brandeis had been and had 
not stirred such violent enmities, and the position to which he was ap- 
pointed was not considered as important as that to which Brandeis had 
been chosen. On January 24, 1919. the nomination was confirmed with- 
out public discussion. 


II 


Eastman was thirty-six years of age at the time of his appointment 
to the Interstate Commerce Commission. Being unmarried, he shared a 
home with his sister, Elizabeth Eastman. Seemingly possessed of end- 
less physical reserves, he worked tirelessly for long hours day in and 
day out, taking time cff only for systematic physical exercise and for 
brief periods of summer vacation in which, preferably in the company 
of a friend of long standing, he went on fishing tours and tours of ex- 
ploration which called for extensive travel on foot. 

Although his fundamentally skeptical attitude probably stood in 
the way of his becoming a blindly doctrinaire liberal and a martyr on 
behalf of idealistic causes, his social philosophy from the beginning was 
liberal. He was influenced, no doubt, by his father’s preoccupation with 
practical problems of good government, by the knowledge of the seamy’ 
side of life which he acquired as a fellow at South End House, by the 
knowledge of the shortsightedly selfish and predatory characteristics of 
business corporations acquired as secretary of the Public Franchise 
League and as a member of the Massachusetts Public Service Commis- 
sion, and by the knowledge of the problems of labor acquired in the 
same connections and through his experience as counsel in wage arbi- 
tration cases. 

The development of his thinking on these matters seems to have 
been stimulated by close association over a long period of years with 
a Boston lawyer, a native of Maine, Frank Livingstone. Livingstone, 
like Eastman, was a bachelor. He had no personal aspirations for 
wealth or fame, but he was tremendously fond of boys and young men 
and was an expounder of liberal social philosophy. Although he had 
none of Eastman’s tremendous capacity for mastering factual details, 
he was helpful to Eastman in discovering significance in the materials 
which the latter brought together. It is quite possible that, in addition 
to the influences already mentioned, Livingstone played a part of great 
importance in shaping liberal trends in Eastman’s thinking, particularly 
in connection with the subject of public ownership of public utilities. 
At any rate, he considered Livingstone so important to him that, when 
he was himself appointed a member of the Interstate Commerce Com- 
mission, he asked Livingstone to serve as his confidential secretary. 
Livingstone took the position and held it until his death in 1937. 
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When Eastman became a member of the Interstate Commerce Com- 
mission in February, 1919, the Interstate Commerce Act provided that 
the commission should consist of nine men. They held staggered ap- 
pointments for periods of seven years. Of the seven men who were mem- 
bers at that time—there were two vacancies—five were lawyers and 
two were economists. The economists might be said to be specialists in 
the field of the activities of the commission, but the careers of the lawyers 
had been such that no like claim could be made concerning them. Rea- 
sonable competence, general ability, and political connections seem to 
have been the primary factors in determining selection. Eastman was 
probably less well known and was at the same time much more com- 
petent in dealing with the regulation of railroads than were a number 
of his colleagues. The work of the commission prior to 1920 was largely 
in connection with enforcement of what might be called police regu- 
lations. It involved steps to prevent railroads from charging rates 
which were generally too high or which were discriminatory against 
particular areas or shippers or classes of freight and from engaging in 
what was called unfair competition. Innumerable investigations of 
varying degrees of complexity had to be made. For the more expedi- 
tious handling of the work, the commission divided itself into divisions, 
usually consisting of three members, which decided cases in the name 
of the commission. A staff of examiners, trained in law and accounting 
and other necessary techniques, was maintained to assist commissioners 
who themselves were not specialists and who lacked the time necessary 
to do the great mass of work involved in arriving at decisions. 

Most of the commissioners relied heavily upon the researches and 
conclusions of the examiners, and they often accepted, virtually with- 
out change, the reports of the examiners as statements of their own 
findings and recorded them as the opinions of the commission. In this 
respect, Eastman differed greatly from his colleagues. Although he 
made some use of assistance, he lacked the capacity or the willingness 
to delegate work to others. He had a passion for being right and for 
knowing that he was right. He enjoyed mastering details. Work sheets 
remaining in the files of the commission or in the files of former subor- 
dinates provide illustration in terms of pages of columns of figures care- 
fully entered and added by his own hand. He did without assistance 
great quantities of work which another man would delegate to a sub- 
ordinate with an adding machine. He seems to have had something of 
a feeling that truth lay in the intricacies of detail quite as much as in 
the final accumulation of facts. 

At the beginning of Eastman’s commissionership the railroads of 
the country were being operated by the federal government. Although 
it was generally admitted that the end of the war ought not to bring a 
return to the pre-war situation, critics varied all the way from railroad 
leaders, who sought principally relief from restrictive legislation, to 
socialistically minded groups, who advocated permanent government 
ownership and operation of the railroads. Shortly after the date of 
the Armistice and before Eastman became a member, a Senate com- 
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mittee asked the Interstate Commerce Commission for recommendations 
as to future control of the railroads. With one member dissenting, the 
commission recommended return of the railroads to private hands under 
broadened, extended, and amplified governmental regulation. Com- 
missioner Woolley expressed the belief that the period of federal control 
should be extended. 

The controversy was close to Eastman’s heart. Whatever the 
source of his belief in public ownership and operation, he believed in 
it at this time with firm conviction. On July 8, 1919, calling attention 
to the fact that he had not been a member of the commission when it 
made its appearance before the Senate Committee on Interstate Com- 
merce with respect to the railroad situation and therefore had had no 
opportunity to join in or dissent from what was said, he sent a long 
letter to the committee to give his views; the letter is included in the 
Report of the Commission for 1919 (pp. 54-60). He believed that the 
railroads should continue in the possession and control of the nation for 
the following principal reasons: (1) to insure necessary capital, at low 
cost; (2) to avoid unduly high rates; (3) to solve the problem of the 
‘‘weak’’ roads; (4) to obtain the operating advantages which come from 
unification ; and (5) to promote right relations with labor. He believed 
that criticism of government operation was not well founded, and he ob- 
jected to generalizations based on faith in private initiative and fear 
of things socialistic. He thought that faith in private initiative sprang 
from experience in competitive industry, whereas competition in the field 
of railroads operated only to a limited extent. He contended that the 
word ‘‘socialistic’?’ was a catchword ‘‘loosely used as a means of dis- 
eredit in default of argument or thought.’’ The question of public 
operation of railroads was ‘‘one of practical expediency rather than of 
political theory.’’ He challenged, as a slander upon the government 
and upon the people, statements that the government never had done 
and never could do anything well. 


From experience in both state and federal service, I am confi- 
dent that no greater opportunity for useful and genuinely creative 
work anywhere exists than in the public service; that the great 
body of employees are faithful, loyal, and willing to work; that in- 
efficiency in the service springs from the top rather than from the 
bottom; and that all the efficiency that is wholesome and desirable 
ean be developed, without the incentive of excessive financial re- 
wards, if constructive thought and criticism are substituted in suf- 
ficient measure for mere cynicism. 


This expression of faith in the ability of people to act from higher 
motives than those of mere personal gain was repeated many times dur- 
ing the ensuing course of his career. 

Congress did not accept Eastman’s advice. By the Transportation 
Act of 1920 it returned the railroads to private operation, extended the 
powers of the commission over rates, gave the commission authority over 
many matters not hitherto under its jurisdiction, and, in order to make 
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possible the performance of the added functions, enlarged the mem- 
bership of the commission from nine to eleven. 

During the years prior to the beginning of the New Deal period, 
which marked a distinct turning point in Eastman’s career, public 
ownership of railroads remained an important topic in his thinking. 
Although one ground for criticism of government operation of the rail- 
roads during the war period had been the fact that the government 
had increased railroad rates, many railroad companies, immediately 
after the return of the roads to private hands, sought authorization 
from the Interstate Commerce Commission to institute still higher rates. 
In a concurring opinion in which Commissioner Woolley joined (Ez 
parte 74, 58 I. C. C. 220 [1920]), Eastman expressed the opinion that 
the railroads could not function successfully without materially in- 
creased rates. Conditions were critical, he remarked, and they had 
not been made less so by the transition from federal to private control. 
It had been his hope that federal control might be continued to avoid 
the evils of such a transition. It had also been his hope and belief 
that, if federal control were continued for a reasonable period, 


it could gradually be developed, in the light of experience and by 
genuinely constructive measures, into a system of administration 
which would preserve the manifest advantages of unified operation 
and direct governmental responsibility for the transportation sys- 
tem, avoid the dangers which are presumed to inhere in govern- 
mental operation by providing a management remote from political 
influences and free from undue centralization, and enlist the co- 
operation of labor by recognizing its just claim to some voice in 
the management. 


In a scandalized tone which was probably characteristic of the 
attitude of a number of commissioners, Commissioner McChord wrote 
a concurring opinion scolding Commissioners Woolley and Eastman for 
injecting into the case ‘‘large political questions of governmental policy 
which are nowhere in issue here.’’ Matters of policy, he declared, were 
to be settled by Congress and not the commission, and it was the duty 
of the commission to enforce the law as Congress had written it. For 
more than thirty years the commission had ‘‘stood four square to every 
wind that blows, confining its activities within the four corners of the 
law, and it is unwise in this critical period to complicate the real ques- 
tions involved with extraneous issues.”’ 

McChord’s criticism reflects what seems to have been a prevailing 
attitude among most of the commissioners and the employees of the com- 
mission, namely, that Eastman and Woolley were radicals who could 
not be trusted to maintain the high traditions of the Interstate Com- 
merce Commission in the performance of its work. It may have been 
a consciousness of lack of support from their colleagues which, in 1920, 
led both Woolley and Eastman to decline the privilege of becoming 
chairman of the commission. The chairmanship was passed around 
among the commissioners annually in rotation. Since Woolley and 
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Eastman had been appointed to fill out unexpired terms of other men, it 
so happened that the opportunity of each of them to become chairman 
came relatively early in his term as commissioner. Since there were men 
on the commission who had served longer than they, however, both of 
them withdrew in favor of one of these men. 

Woolley left the commission with the expiration of his term in 1921. 
Eastman, while winning the respect of the commissioners, continued 
from time to time to frighten conservatives by advocating the principle 
of government ownership of railroads. It is true that never, after the 
return of railroads from public to private hands in 1920, did he advo- 
eate the immediate resumption of government control whatever the pre- 
vailing circumstances. He saw that the people were not prepared for 
so drastic a step, and he admitted that the initiation of public owner- 
ship and operation should be preceded by long and careful planning. 
Such evidence of unbiased consideration of a project which obviously 
lay near to his heart—an attitude most uncharacteristic of radical cru- 
saders—gradually quieted fears of his unorthodoxy but still left him 
mildly suspect. 

He set forth his views on public ownership at the annual convention 
of the National Association of Railroad and Utilities Commissioners 
in October 1927.2 The question, he said, was peculiarly one in which 
prejudice was likely to play a part. Aside from religion there was per- 
haps nothing that so excited prejudice as the fear of being separated 
from the opportunity for profit. Under public ownership and operation 
the field for profit on the part of bankers would be materially curtailed. 
Officers feared that they would be displaced or that their salaries would 
be reduced. Directors might fear the loss of lucrative opportunities 
which grew out of advance knowledge of coming corporate events. 
Those who furnished private companies with supplies or services, often 
under the generous guardianship of holding companies, feared interfer- 
ence with existing profitable relationships. All these and many others 
directly or indirectly connected with the existing regime were sources 
of prejudice, conscious or unconscious, against disturbing change. Be- 
cause of the difficult problems of valuation of railroad property for rate- 
making purposes, he thought public ownership peculiarly desirable. He 
thought public operation (as distinguished from public ownership) a 
different and somewhat more debatable question, but he was nevertheless 
in favor of it. Experience had already proved the necessity of govern- 
ment intervention at least to the extent of providing public regulation. 
Regulation was partial management, yet it was slow, indirect, and ex- 
pensive. 

He did not favor the administration of public operation in the or- 
dinary routine of a government bureau or department. On the contrary, 
he explained, it should be kept separate and handled on a strictly self- 
supporting basis by a business corporation organized in the usual way 
but controlled through stock ownership by the government. Provision 





2See “Pro and Con of Government Ownership,” 83 Railway Age 881-86 (Nov- 
ember 5, 1927). 
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should be made for minority directors selected by nonpolitical groups, 
such as employees and business interests of the community. He chal- 
lenged the contention that corruption and a lack of ability and zeal 
stood in the way of efficient operation. He repeated that he had been 
impressed by the devotion, industry, and high integrity of public ser- 
vants far more often than by evidence of their wickedness. In this 
connection, however, he offered a warning as to the apparent course of 
our civilization. 


I cannot avoid a fear that we are in danger in this country 
of being mired in a morass of gross materialism, in other words of 
becoming a nation devoted to the worship of money. For my part 
I do not believe that the pursuit of profit is the chief end of man, 
that government is a necessary evil to be kept religiously out of all 
fields which may offer opportunity for private profit, or that the 
public service must inevitably be the domain of a certain low order 
of beings commonly styled politicians. 

On the contrary, I believe that there is no more important field 
of activity than the public service, that it offers opportunities for 
genuinely constructive work of consuming interest, and that it 
ought to be able to attract as good brains as the country can pro- 
vide. 


An appraisal of Eastman’s work as a commissioner must keep con- 
stantly to the fore the broad difference between his conception of of- 
ficial duty and the conception held by some of his immediate colleagues 
and by other government officials. Men such as William E. Humphrey 
and Thomas F. Woodlock, who were appointed to the Federal Trade 
Commission and the Interstate Commerce Commission respectively in 
the middle 1920’s, seem to have been chosen primarily with the expecta- 
tion that they would strive to prevent undue interference with the nor- 
mal course of business. They tended to identify the public interest 
with whatever policy business chose to adopt, without government dic- 
tation or restraint. Eastman, on the other hand, had strong prejudices 
on behalf of the underdog and the consuming public generally and a 
profound distrust of both the motives and the wisdom of much of the 
leadership of business. Although in general his temperament was the 
reverse of irritable, impatient flashes of indignation shine through many 
of his opinions and public comments on the behavior of railroad man- 
agers. He spoke scathingly of banker control of railroads and sharply 
criticized the conduct of certain railroad companies in allowing their 
securities to be marketed by single banking houses. He criticized the 
depletion of railroad resources by opulent awards made to bankers and 
lawyers in connection with reorganization. He denounced schemes 
whereby, through the use of holding companies, railroad men brought 
about combinations for which they were unable to get authorization in 
any other way. Along with his friend Justice Brandeis he tried hard 
to avoid the uncertainties in utility regulation and the endless litigation 
involved in valuation controversies by. sponsoring the prudent invest- 
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ment scheme of valuation—a story which should make an important 
chapter in his full-length biography. 

Attempts to promote efficiency by devising plans for the consolida- 
tion of railroad systems throughout the country took up much of the 
time of the Interstate Commerce Commission for a number of years. 
Although the commission dealt with the subject on a mandate from 
Congress, Eastman was never enthusiastic about it. He thought that 
the benefits of consolidation would flow largely to financial circles which 
might reap large profits from the mere process of putting railroads to- 
gether. Furthermore, he said, in language which suggested the fear 
of bigness which characterized the philosophy of Justice Brandeis, 


there is reason to believe that the country is becoming considerably 
alarmed by the progress of consolidations and unifications among 
industries in general. It is feared that control of industry is rapid- 
ly passing into a few hands, with the danger that we shall become 
predominantly a nation of clerks and subordinates. Perhaps this 
process is inevitable in some lines of industry, and it may eventually 
be the fate of the railroads. But there is so much doubt about its 
wisdom that I see no reason for accelerating the process in the 
ease of the railroads. There are strong grounds for belief that the 
best results in operating efficiency and service are secured when a 
railroad system is small enough so that the executive can maintain 
something like personal contact with the employees all down the 
line and also with the shippers in the territory served (159 J. C. C. 
522, 555-56 [1929]). 


Efforts to bring about consolidations became entangled with other 
efforts to deal with the depression of 1929 and with abuses by holding 
companies which investigations disclosed. As chairman of the legis- 
lative committee of the Interstate Commerce Commission, Eastman 
joined with Senator James Couzens of Michigan and other prominent 
leaders in seeking legislation to regulate holding companies and in 
supporting a resolution to forbid further approval of railroad mergers 
by the Interstate Commerce Commission until legislation to protect the 
public interest had been enacted. Some of the more influential railroad 
companies succeeded in impeding the proposed legislation and in mold- 
ing consolidation to suit themselves. From a decision of the Interstate 
Commerce Commission which approved a plan of consolidation worked 
out by certain interested railroads (185 I. C. C. 403 [1932]), Eastman 
dissented in an opinion sharply touched with bitterness. He explained 
the setting of the controversy by saying that the people of the coun- 
try were either fighting to bar the wolf from the door or struggling in- 
side the threshold to keep his fangs from their throats. There was an 
epidemic of hope that some magic move would restore confidence and 
set the wheels of industry in motion. Referring evidently to the sup- 
port that had been given by President Hoover, he remarked that the 
promoters of the plan before the commission with most powerful aid 
had cultivated the hope that approval of the plan would be such a magic 
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move. These circumstances had allayed much of the opposition which 
might otherwise have been voiced. He summarized the whole story in 
the paragraph which follows: 


Congress directed the commission to prepare a plan for the 
consolidation of the railroads of the country into a limited number 
of systems. Events suggest that it would have been simpler to 
have asked a few of the larger railroads to agree upon a plan for 
the distribution of the lesser railroads among them. The virtue 
most persistently urged in support of this 4-system plan is that it 
is a ‘‘practical’’ plan which can be accomplished, because the four 
leading railroad executives of eastern territory have, after many 
conferences, agreed upon it. In fact, the plan has in large part al- 
ready been accomplished. This has been done at great cost and 
mostly without our approval. We have found that to a very con- 
siderable extent it was done illegally, and we could with propriety 
have spread this finding over much more ground. The fact remains 
that many important and strategic parts of the plan have been ac- 
complished. With these trump cards in hand the four executives 
went into conference. Their agreement was shaped accordingly, and 
upon it is now fixed the stamp of commission approval. 


He continued with a detailed discussion of the Van Sweringen interests, 
the Pennsylvania, and the Baltimore and Ohio, using on occasion 
language of the sharpness of the following sentence: ‘‘In its arrogance 
the Pennsylvania consulted neither the Commission, nor the law, nor 
public opinion, and it set at naught the consolidation plan without even 
a suggestion that it be changed.’’ He warned that no illegal step al- 
ready taken was made legal by the commission’s modification of its 
consolidation plan and pointed out that each step in a legal merger 
must be brought up individually for consideration. 


III 


The controversies over consolidation, jurisdiction over holding com- 
panies, valuation, and related issues merged with the general problems 
of the period. Eastman’s personal situation was likewise affected by 
the depression and the coming of the New Deal. He was becoming stead- 
ily better known as a trustworthy adviser of a liberal stamp. In his 
position as chairman of the legislative committee of the Interstate Com- 
merce Commission he appeared frequently before congressional com- 
mittees to discuss proposed legislation on holding companies, repeal of 
the recapture clause, railroad bankruptcy, loans to railroads by the 
Reconstruction Finance Corporation, and other topics. It was said 
that President Hoover was not inclined to renew his appointment at the 
expiration of his term in 1929, but Eastman’s popularity with progres- 
sive Republicans led to their alignment with Democrats in such a way 
as to make it inadvisable to appoint anyone else. But if his social out- 
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look made him objectionable to conservative Republicans, it rendered 
him all the more acceptable, at least initially, to the New Deal leader- 
ship. 

Pat the beginning of his administration President Roosevelt called 
a special session of Congress to deal with critical problems arising out 
of the depression. He asked his Secretary of Commerce, Daniel C. 
Roper, to begin preparation of plans for dealing with railroads. After 
a preliminary meeting at which three members of the Interstate Com- 
merce Commission were present, Roper appointed a committee of three 
men on which Eastman was the representative of the Interstate Com- 
merce Commission, to hold hearings on various proposals for dealing 
with railroad problems. Out of a welter of proposals coming from 
varied interest groups the committee evolved a bill which it submitted 
to the President. The latter appointed a committee of six men, again 
including Eastman, for further consideration of the proposed measure. 
The revised bill, under the sponsorship of the President, was then sent 
to Congress, where it was introduced at the same time in both houses. 
Hearings on the bill were held by committees of both houses during the 
same period, and Eastman appeared before each committee to explain 
the bill. 

The second title of the bill included provisions for the control of 
holding companies in the railroad field, repeal of the so-called recapture 
clause, modification of provisions as to the valuation of railroad property, 
and other matters which Eastman had dealt with in advocating other 
measures before other sessions of Congress. The name of the bill, how- 
ever—Emergency Railroad Transportation Act of 1933—was given by 
the first title, which dealt more immediately with the problems of the 
economic crisis. The bill provided for the office of a federal co-ordina- 
tor of transportation who was to have the task of improving the condition 
of the railroads of the country by promoting cooperation and bringing 
about the elimination of waste. In the Hearings on the act before the 
House Committee on Interstate Commerce (73rd Congress, 1st Session), 
Eastman summarized in the following paragraph his appraisal of the 
office of coordinator: 


It will be seen from this summary of the provisions of the act 
that the coordinator is in no sense to be a ezar of the railroads. He 
is to be an administrative officer of the Government whose principal 
duty shall be to aid and promote and, if necessary, require the 
cooperation on the part of the carriers which it is believed the emer- 
gency demands and which it is difficult, if not impossible, for those 
companies with their jealousies and intense rivalries and individ- 
ual interests and present legal inhibitions to accomplish without 
outside, disinterested help and the aid of the Government. The 
coordinator is given power, appropriate to the emergency, to act. 
without the long delays of judicial procedure. On the other hand, 
in view of the fact that the orders of the coordinator may override 
the prohibitions and restraints of many existing laws, State or Fed- 
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eral, the bill recognizes the need for an opportunity of review, after 
public hearing, by a public body experienced in these matters and 
knowing the reasons for these laws. This is essential, not only in 
the general public interest, but from a legal standpoint, for property 
rights will be involved, and if there is no opportunity for a review 
of the facts by the Commission, such an opportunity will be afforded 
by the courts. The Commission is not required to grant such a re- 
view, if the circumstances do not warrant it, but the opportunity 
will be there. From this standpoint, the coordinator assumes the 
role, not of a ezar, but of a glorified examiner of the Commission 
(p. 50). 


The bill was passed much in the form in which it was introduced 
with the important exception of the inclusion of a provision insisted 
upon by railroad labor organizations to the effect that reforms should 
not have the result of further reducing the number of railroad em- 
ployees. At the Senate hearings Eastman opposed the labor amend- 
ment, saying, ‘‘I do not believe the way to solve the problem of unem- 
ployment is to retain work which is lost motion, which amounts to waste 
and inefficiency. I would like to see that problem attacked along 
broader lines, and apparently it is going to be by the government. The 
Administration has that in mind”’ (p. 59). 

Eastman was offered the position of federal coordinator of trans- 
portation while hearings on the bill were still in progress, and the 
nomination was made official as soon as the bill was passed. When the 
appointment was made in June, 1933, exciting events were coming too 
thick and fast to permit the giving of detailed public attention to the 
appointment of one more government official. In general, the publicity 
in connection with his work on the transportation bill had been favor- 
able. In discussing the appointment, the Railway Age for June 24, 
1933, questioned ‘‘whether an advocate of government ownership was 
qualified to participate fairly and constructively in the administration 
of the Transportation Act, which was passed to restore and contribute 
toward the success of private management’’ (p. 882). The writer con- 
ceded, however, that Eastman was one of the strongest men in govern- 
ment service. He called attention to an earlier statement of the Rail- 
way Age that Eastman’s ability, industry, intelligence, sincerity, and 
eourage made him the dominant member of the Interstate Commerce 
Commission and that it had for him more admiration than it had ever 
had for any other member of the commission. The writer admitted, 
furthermore, that probably no railway executive would have been ac- 
ceptable to his own colleagues as federal coordinator or would have 
been willing to take the position. 

As directed by the statute, Eastman immediately divided the rail- 
roads of the country into three regions, wherein the carriers were to 
choose the members of regional coordinating committees to collabor- 
ate with the federal coordinator. While this machinery was being set 
up, Eastman assembled a staff to work with him in Washington. The 
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purpose of this staff was to aid him in doing or directing research on 
the various aspects of railroad transportation in which it was thought 
that changes in current practice might reduce waste. The changes pro- 
posed could be submitted to the regional committees for action; or, if he 
chose to do so, the coordinator could issue orders that they be put into 
effect. 

One of Eastman’s first recommendations came where it was most 
painful to the most powerful railroad executives. He urged them to 
reduce their own salaries voluntarily. At a meeting of the regional 
committees at which a number of the highest paid railroad officials were 
present, he expressed the belief, as quoted in the New York Times for 
July 15, 1933, that 


a danger now exists in the fixing of salaries for executives in private 
business which did not once exist, and which grows out of the fact 
that great corporations with widely held stock are not really con- 
trolled by the legal owners of their properties, but rather by boards 
of directors who tend to become self-perpetuating and who may have 
a comparatively small financial stake in the industry. 


He intimated at a later date that he thought a top limit of $50,000 would 
be fair. In doing so he expressed in the following paragraph, contained 
in a press release from his office dated August 25, 1933, the philosophy 
of rewards which he uttered on many other occasions. 


One thing certain is that money is by no means the only com- 
pensation received by a railroad executive, or even a lesser execu- 
tive. The best compensation of all, in my judgment a more effective 
one than is commonly supposed, is the joy of creative work well 
done, particularly when it involves the element of public service. 
Lower in rank but very influential is the compensation which lies 
in the sense of power which such a position carries with it. Public 
recognition of eminence also plays its part. 


He succeeded in getting top salaries reduced to a limit of $60,000 a year. 

Although Eastman succeeded in eliminating wastes from railroad 
operation to the extent of bringing about reductions of top executive 
salaries, the step was not popular with men who -were traditionally 
hostile to government interference. The same can be said as to the 
considerable variety of changes which he recommended on the basis of 
the investigation done by his staff. Very few individuals or corpora- 
tions could be expected to greet with enthusiasm catalogues of their 
past misdeeds even though presented in the form of recommendations 
as to more intelligent action in the future. Railroad officials tended to 
sputter indignant protests and to denounce recommendations and the 
men responsible for them before taking time to examine the recom- 
mendations fairly. This tendency was enhanced by resentment at the 
choice of the particular men whom Eastman appointed to his staff. It 
is not easy for an outsider to appraise their competence. Railroad ex- 
ecutives were typically convinced that Eastman might have surrounded 
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himself with specialists chosen from the industry who could have given 
sounder advice. The railroads, although accepting a great many of the 
early recommendations, gradually resorted to organization among them- 
selves through a reorganized Association of American Railroads to re- 
strain the office of the coordinator of transportation to a condition of 
virtual inactivity and created effective sentiment against continuation 
of the office beyond a total period of three years. Eastman, who, under 
the statute, had a considerable amount of coercive power over the rail- 
roads, chose for the most part not to exercise it. He believed that if 
he issued orders which the railroads were determined not to obey, their 
enforcement would be held up by appeals, and recommendations which 
might otherwise be accepted would also be blocked. 

While Eastman was engaged in attempts to prevent waste in rail- 
road operations, he found himself in difficulties with railway labor. In 
July, 1933, labor was attempting to bring about restoration of wages 
to the level at which they had stood before a temporary cut of 10 per 
cent had been authorized. Management, on the other hand, talked in 
terms of an additional cut of 121% per cent. Eastman, as mediator, 
persuaded both parties to maintain the status quo for an additional 
period of eight months. In March, 1934, when the issue came up again, 
both parties were determined not to compromise. Eastman tried time 
and again to work out a solution, and the President was brought period- 
ically into the controversy, but no agreement could be reached. Finally, 
it is said, after Eastman had taken a stand against labor on certain 
points, the railroads succeeded in discrediting him with labor by granting 
concessions which Eastman had determined not to give. From that time 
on, relations between Eastman and labor leaders were decidedly cool. 

Some people were surprised and pleased when Eastman refrained 
from using his position as coordinator to try to bring about government 
ownership and operation of railroads, while others were surprised and 
disappointed. He discussed the possibilities of such a step in his report 
to Congress in 1934 (H. Doc. No. 89; 74th Congress, 1st Session), but 
he outlined disadvantages as well as advantages. He listed six disad- 
vantages, of which two seem to stand out. The first was that several 
billion dollars of additional debt would be laid upon the federal govern- 
ment when it already had a debt in excess of the maximum of World 
War period. The total amount could not be foreseen, but under any 
method of acquisition the final determination of the compensation to 
be paid would in large part rest with the Supreme Court, which would 
be likely to resolve doubts in favor of the owners of the property. The 
second disadvantage was that although government acquisition and 
operation of the railroads would immediately make possible considerable 
economics, they would be largely of the labor-saving variety. The nor- 
mal reaction and resistance to such economies would be magnified under 
present conditions. He thought that political pressure might result 
in an actual increase of employment and leave the government with 
a large deficit to make good. ‘‘Aside from the immediate financial ef- 
fect upon the government, the nationalized railroads would start off as 
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a subsidized institution, and steps along that path are hard to retrace”’ 
. 54). 

93 Eastman had a much more vital and flexible concept of public wel- 
fare than many of his admirers who were emotionally committed to the 
achievement of that welfare only through specific governmental devices. 
George Creel once told Eastman’s sister that her brother had made a 
big mistake in not using his position as coordinator to bring about pub- 
lie ownership of railroads. When told that Eastman felt that this was 
not the time for bringing about such a change, Creel remarked that 
Eastman’s mode of procedure reminded him of an elephant crossing a 
bridge. With supercaution that animal was wont to put down each 
foot carefully and to test the strength of the bridge at the taking of 
every step. When Miss Eastman told her brother about the conversa- 
tion, he smiled and replied, ‘‘ Well, the elephant got to the other side, 
didn’t he?’’ 

Among the most important of Eastman’s activities as coordinator 
was that of recommending new legislation for enactment by Congress. 
His recommendations passed through the hands of the Interstate Com- 
merce Commission, of which he was a virtually inactive member during 
his three-year period as coordinator, and the commission expressed its 
independent judgment of the measures which he advocated. He carried 
the commission with him on a number of matters, however, and he 
brought about sooner or later the enactment of measures of great im- 
portance for the transportation industry. Among the more important 
measures advocated and subsequently enacted were those providing for 
the regulation of common carriers on the highways and of water carriers 
in interstate and foreign commerce. ‘‘The transportation system is a 
unit and must be dealt with as such,’’ said Eastman in advocating such 
legislation in the report to Congress already quoted. ‘‘The various 
agencies interlock and react, one against another, in a multitude of ways. 
The system cannot permanently be half regulated and half unregulated. 
If the principles of a battle royal are to govern, it is unfair to handcuff 
the railroads’ (p. 12). The motor carrier bill was enacted during his 
period as coordinator. A measure for the regulation of water carriers 
was enacted soon afterward, although it was not until 1940 that the 
regulatory powers were placed in the hands of the Interstate Commerce 
Commission. The regulation of air carriers was also provided for, but, 
in spite of Eastman’s recommendation, it was not brought under 
the jurisdiction of the Interstate Commerce Commission. 

Using the prospect of additional duties as justification, Eastman in 
his 1934 report urged upon Congress extensive reorganization of the 
Interstate Commerce Commission. The commission had originally con- 
sisted of five members. It had been enlarged to seven, then to nine, and 
finally to eleven members. With this increase in size, it had become 
necessary to provide for initial determination of most matters by 
divisions, usually of three members, subject to rehearing or reconsider- 
ation by the full commission, and to create a large staff of employees 
to do much of the spade work. The result, Eastman said, had been to 
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prolong and increase the formality of the commission’s procedure. With 
the lodgment of ultimate authority in a body of eleven men, delibera- 
tions were inevitably prolonged. Although the commission had the priy- 
ilege of choosing its own chairman, it did not exercise that privilege by 
choosing the member most competent to serve in that position and keep. 
ing him in office thereafter with relief from duties performed by other 
commissioners. Instead, a new chairman was chosen each year, each 
member serving in rotation. Eastman asked Congress to reorganize the 
commission into divisions according to a prescribed plan, to enlarge the 
membership to fifteen, to lodge the coordination of regulation in a con- 
trol board of five members, and to provide that the chairman of the 
commission should be appointed by the President to serve as chairman 
throughout the period of his appointment and to serve as head of the 
control board, with relief from many of the duties prescribed for other 
commissioners. Another member of the commission was to have special- 
ized duties as to planning and coordination in the field of transportation 
similar to those which Eastman was performing under a temporary 
statute. 

The Interstate Commerce Commission, in which there had already 
been jealousy of the novel agency of coordinator of transportation and 
resentment at the obligation to provide offices and facilities for the 
agency, opposed Eastman’s plan for reorganization. Some of the rea- 
sons seem to have been good and others much less so. It was prema- 
ture, said the commission, to work out new organization in advance of 
the imposition of new duties. The commission was now operating effi- 
ciently with its present organization and its present membership. It 
opposed the fixing of rigid rules of organization which were not subject 
to adjustment within the regulatory agency itself in terms of developing 
needs. Furthermore, the control board proposed to be set up would in 
essence be the commission. The remaining members would be little more 
than examiners. As for the chairmanship, the commission needed no 
additional statutory authority to select one of its members to be a perm- 
anent or continuing chairman. As for planning and research, the com- 
mission doubted the advisability of vesting such a duty in a single of- 
ficial outside the industry affected. 

Eastman answered most of these criticisms in an ensuing report 
(his fourth report on transportation legislation, made in January, 
1936). He had slight patience with the opposition to the proposed con- 
trol board, which was based on a desire to prevent discord on the com- 
mission by keeping all commissioners on the same level. He remarked 
that there would be plenty of opportunity for every commissioner, wheth- 
er serving on the control board or not, to achieve prestige and distinction 
by the character of his work. As for the argument that the commission 
needed no additional statutory authority to select one of its members to 
be a permanent or continuing chairman, he remarked that while the 
commission could now make this change, it would not do so. If the 
change was desirable, statutory direction would be necessary (p. 44). 
Although some changes in the direction of Eastman’s recommendations 
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were ultimately made, partly as the result of action by Congress and 
partly on the initiative of the commission itself, the slate of recommen- 
dations as a whole was not adopted. 


IV 


In 1936, with the termination of his work as federal coordinator 
of transportation, Eastman returned to the performance of his duties 
as a member of the Interstate Commerce Commission. In the following 
year he found himself a defender of the commission against proposals 
for reorganization which were much more drastic than those which he 
had offered. They came from the executive branch of the government 
and were in part the product of chaotic conditions which resulted from 
adding to the government large numbers of diverse agencies for dealing 
with the depression. For performance of the emergency functions, the 
Administration had made extensive use of some old agencies, minor use 
of others, and of still others almost no use at all. Of those being used 
it tried to bring about some degree of coordination. The independent 
regulatory commissions—the Interstate Commerce Commission, the Fed- 
eral Trade Commission, and the Federal Radio Commission—occupied 
somewhat anomalous positions in the government in that they were 
neither legislative, executive, nor judicial but performed functions of 
each of the three types. The President’s attempts to improve the use- 
fulness of the Federal Trade Commission by removing William E. 
Humphrey, a conservative member of the Coolidge-Hoover stamp, had 
resulted in a sharp check from the Supreme Court. The court held 
unanimously that the President had no power to remove Humphrey, 
saying in Humphrey’s Executor v. United States (295 U.S. 602 [1935] ) 
that the legislation and the records of its enactments demonstrated 
congressional intent ‘‘to create a body of experts who shall gain ex- 
perience by length of service—a body which shall be independent of ex- 
ecutive authority, except in its selection, and free to exercise its judg- 
ment without the leave or hindrance of any other official or any depart- 
ment of the government’’ (pp. 625-26). This decision seemed to prevent 
executive coordination of the independent regulatory commissions with 
the several executive agencies of the government. 

In 1936 the President appointed a Committee on Administrative 
Management to survey the government and make recommendations of 
methods for the improvement of the performance of governmental 
functions. The report of that committee, which was submitted to Con- 
gress in 1937, included a sharp attack upon the position of the independ- 
ent regulatory commissions, saying that they created a confusing and a 
difficult situation in the field of national administration and that there 
was a conflict of principle involved in their makeup and function. The 
committee recommended that the administrative functions of the com- 
missions be stripped away and allotted to their proper places in executive 
departments, leaving the commissions to perform only those functions 
which were strictly judicial. 
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Although the bill for governmental reorganization which was intro. 
duced in the Senate to implement the recommendations of the Presi. 
dent’s Committee on Administrative Management did not include to the 
full the recommendations as to the independent regulatory commissions, 
the bill was read largely in terms of the recommendations, and the 
friends of the several commissions rushed to their defense. Eastman 
was called to testify before the Senate Committee on Government Or. 
ganization when it held hearings on the bill (S. 2700, 75th Congress, 
1st Session). He was much more judicious in appraising the bill than 
were many of its critics. He had read the report of the President’s 
committee, he said, with a great deal of sympathy, and he was con- 
vinced that the committee had no sinister purpose, whatsoever in its 
recommendations. ‘‘It was endeavoring to promote efficiency in the 
public administration, and I do not think that I have any greater in- 
terest in life than that very thing’’ (p. 178). However, he thought 
the committee had made certain ill-advised and dangerous recommen- 
dations as to the Interstate Commerce Commission. The commission, 
he declared, was primarily an arm of Congress. The great bulk of its 
duties were legislative or quasi-legislative. Realizing that it was giving 
tremendous power to the commission, Congress had thought it necessary 
to protect the exercise of that power against abuse. To this end Con- 
gress had required that the commission proceed after the manner of a 
court in basing its action for the most part on records made at public 
hearings. It had made the commission bipartisan and hence a non- 
partisan and nonpolitical body. It had assured stability and the con- 
tinuity of policy by giving the commissioners long terms of office and by 
staggering those terms so that no new administration could make a 
clean sweep and overturn the entire institution. In his experience, said 
Eastman, those were by far the most important characteristics of the 
commission. Yet those characteristics were threatened in the recom- 
mendations of the President’s committee and by the bill. Far from 
being ‘‘irresponsible’’ regulatory commissions, Eastman contended, the 
so-called independent regulatory commissions were accountable to Con- 
gress, to the courts, and to the President. In reply to the contention 
that the independent regulatory commissions represented aggregations 
of powers which did not belong together, Eastman explained at length 
that the duties performed by the Interstate Commerce Commission 
were ‘‘primarily quasi-legislative. It is the procedure which is judicial. 
We exercise very few strictly judicial functions’ (p. 189). He con- 
tended that the efficiency and adequacy of the commission would be 
largely destroyed if the proposals to devide up its functions were carried 
out. 





8 He offered for the record (pp. 192-96) an article entitled “The Place of the 
Independent Commission,” which he had delivered as an address before the Amer- 
an Hey Science Association in 1927. See 12 Constitutional Review 95-102 
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Since Eastman was only one of many defenders of the independent 
regulatory commissions against plans to streamline them into positions 
where the performance of many of their functions would be subject to 
executive control, it is not possible to appraise the weight of his personal 
influence. The effect of the combined opposition, however, was to pre- 
vent any interference with most of the commissions. The controversy 
bristled with inadequately stated assumptions about the validity of the 
separation of powers of government. It was settled without much 
clarification of those assumptions. Eastman’s argument reflected his 
concern for the public interest, his distrust of bigness in government 
as well as in private enterprise, and his belief in the efficiency of small 
governing bodies properly organized and properly devoted to the public 
interest. His opponents may have considered him antiquated in his 
thinking, biased on behalf of the tradition of which his career had been 
a part, and lacking in vision as to the need for powerful and efficient 
government to regulate a modern society dominated by mass-production 
enterprise. 


V 


By the end of his period of service as coordinator, Eastman had 
achieved a national reputation of considerable eminence. Railroad of- 
ficials, who were accustomed to regard any interfering government of- 
ficial as a legitimate victim of their shrewdest wiles, came gradually to 
respect him for his knowledge of railroad enterprise and for his integrity 
and his efforts to be fair to all with whom he came in contact. Congress 
came increasingly to trust his judgment as to proposed legislation. 
Members of the Interstate Commerce Commission, who may have had 
some reason for jealousy of his individual prestige, showed their confi- 
dence in him in 1939 by voluntarily choosing him as chairman of the 
commission for a three-year period instead of for the customary single 
year. The passing years brought no let-up in the strenuousness of his 
mode of living. He continued to work in his office from early morning 
until late at night. He professed to dislike the tremendous burden of 
detailed investigation which he assumed, but he believed that only 
through his personal doing of work of this kind could he develop a 
proper understanding of the problems which were to be solved. 

He was tolerant of interruptions and patient and considerate in 
the face of opposition. He gave a great deal of time to the solution of 
the personal problems of members of his staff. Some of his friends say 
that he was not a good judge of men. They illustrate by accounts of the 
patience which he displayed with incompetent or offending members 
of his staff whom other officials would have dismissed in short order. 
They admit, however, that his faith in individuals often proved justified 
in the long run and that he succeeded in bringing out good qualities in 
men which others would not have brought to the surface. He was 
criticized by railroad executives for his choice of subordinates as federal 
coordinator of transportation and later as director of the Office of De- 
fense Transportation. They did not contend that he surrounded him- 
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self with ‘‘yes men,’’ for they knew he welcomed opposition, but they 
argued that he did insist upon an atmosphere of such compatibility in 
relationships with his employees that he was prevented from taking as 
employees men who had the best qualifications for particular jobs. This 
criticism was based on the assumptions, however, that compatibility in 
a major organization is not highly important and that a government 
executive has the same power as a private executive to whip into line 
able but not necessarily too well-disposed subordinates. Eastman 
probably stands justly condemned as an administrator in the sense 
that he lacked adequate capacity for delegating to his subordinates the 
handling of details. In the matter of the selection of subordinates, how- 
ever, the criticisms directed at him must be weighed against his capacity 
to win the loyalty of his subordinates and to bring out their best abili- 
ties, and against his capacity to instill in them something of his own 
devotion to the public service. 

Amid his life of strenuous activity his time for recreation was 
strictly limited. He walked to and from his work. He reserved certain 
periods for playing squash or handball or tennis and later for exercise 
under the supervision of an instructor. Like Justice Brandeis he set 
aside Sunday evenings for dinner meetings of friends at his home. At 
such dinners, and on the relatively rare occasions on which he dined at 
the homes of his friends, he was warm and friendly and had a fund of 
good stories. Fayette B. Dow, who spent many summer vacations with 
Eastman, described these periods as follows: 


He takes a vacation of three weeks on a camping and fishing trip 
in the wilds of northern Canada. The writer has shared many of 
these trips. If a camper is one who can set up his tent and stay a 
week at one camp site; if a fisherman is one who can fish a stream 
all day, then Joe is neither a camper nor a fisherman. He is an 
incessant voyageur by canoe and on foot. One night at any camp 
site is the rule. Two are the limit and those occasions are rare. He 
is not restless but he wants to move on. He reminds one of Kip- 
ling’s Explorer. There is ‘‘something hid behind the ranges,’’ and 
he wants to find it. Whether paddling in the middle of the river 
or poling foot by foot along shore against a swift-flowing current, 
he is never a passenger. He does his share with paddle or pole. 
Over a portage short or long he carries a heavy pack and fre- 
quently goes back with the guide for another load. After supper 
he lights his pipe and is ready for a quiet talk. His mind has been 
freed for the time being from the problems of Washington and does 
not willingly return to them. Always traveling in a territory new 
to him—frequently new to the guides themselves—he looks over the 
maps, studies the contours of the country and the courses of the 
rivers, and looks forward to the adventures of the rapids that lie 
ahead. His vacations and his work are entirely different and yet 
entirely alike. Both are characterized by intense effort and a zest 
for exploration. 
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But for the coming of the second World War, Eastman would 
doubtless have continued the performance of the normal duties of an 
interstate commerce commissioner until the end of his career. The 
necessities of war put him back at the head of an emergency organ- 
ization. It was necessary not only that railroad lines be coordinated 
one with another but also that there be coordination of the shipping 
on railroads, motor carriers, and water carriers. The situation required 
an organization in position to see the transportation situation as a 
whole, to accumulate and give out information, and to persuade or 
eoerce shipping agencies into playing the game as a single team. Ex- 
cept for certain labor leaders who had never forgiven him for his fail- 
ure to sponsor without reservation the cause of labor against employers, 
Eastman was regarded as the logical man to head the organization. 

In accepting the appointment as director of the Office of Defense 
Transportation he fulfilled initially the confidence of railroad executives 
by taking a stand against the restoration of government operations as 
conducted during the first World War. His reasons were probably sim- 
ilar to those which had led him to oppose resort to government owner- 
ship and operation when he was federal coordinator of transportation. 
The railroads, realizing that government operation was inevitable un- 
less efficient operation could be maintained under private management, 
cooperated with Eastman and his Office of Defense Transportation. 
They made innumerable changes in their modes of operation, as a rule 
merely upon request without waiting for the exercise of coercion. Rail- 
road executives complained again, it is true, about Eastman’s selection 
of personnel, for he had called back into service many of the men whom 
he had used as federal coordinator of transportation instead of taking 
men from the railroad industry who thought they should have been 
chosen. He arranged his staff, however, in knowledge of the fact that 
during the period of government operation in the first World War rail- 
road leaders chosen as government executives to carry out the railroad 
policy of the government had often used their positions to benefit the 
particular companies from which they came. 

The arrangement of his agency seemed as first to lack system in that 
it was built around personalities rather than in terms of a carefully 
made plan of organization. It was constantly subject to change, and 
quite drastic changes were made after Eastman’s death had required 
the appointment of another director. Yet in the light of the facts that 
it was an emergency agency wherein experimentation and adjustment 
were of primary value and that extensive personnel changes usually 
take place with a change in directors, the amount of fluidity which 
characterized the Office of Defense Transportation does not seem to 
stand necessarily as a criticism of the plans of the first director. Com- 
ments of important railroad officials housed elsewhere in Washington 
that, prior to the so-called housecleaning which had taken place among 
personnel in the Office of Defense Transportation, they had not visited 
that agency for an entire year, are not necessarily to be taken as justi- 
fying condemnation of the original personnel. 
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As Eastman influenced railroad, motor, and water shipping agen- 
cies as much as possible through education and persuasion, so he thought 
to educate and persuade the public to cooperate intelligently in the 
transportation program. While resisting pressure to ration passenger 
traffic, he urged the people to refrain voluntarily from unnecessary 
travel, to stay at home during special holiday periods, to stagger va- 
eation periods, to engage in car pooling, to reduce speed limits, and in 
other ways to conserve the limited opportunities for transportation. 
In view of the fact that now as in earlier years he planned and wrote 
most of his own speeches, the large number of addresses which he de- 
livered in various parts of the country must inevitably have constituted 
a heavy drain upon his energy. In a speech delivered in January, 1944, 
before a joint meeting of the American Political Science Association 
and the American Economic Association and subsequently published in 
a supplement to the March, 1944, issue of American Economic Review, 
he discussed public administration of transportation under wartime con- 
ditions and disclosed important items of his mature philosophy on the 
subject. It is significant of the change in his philosophy that whereas in 
1919 he had urged the permanent retention of the railroads of the 
country in public hands, he now attributed the excellent performance 
of railroad operation during the second World War to the circumstance 
that management and operation had been left in private hands. Pri- 
vate managers had been put on their mettle, he said, not only to do their 
part in the war effort but also to show that private enterprise was cap- 
able of rising fully to the needs of a grave emergency, and they had 
responded wonderfully well. A similar spirit had imbued the ship- 
pers of the country, and their cooperation had been of value which it 
was difficult to overestimate. The same had been true of employees, he 
continued, except for wage controversies, and to a very considerable ex- 
tent it had been true of the general public (p. 91). 

He predicted that the role of government after the war would be 
considerably greater than it had been before the war. He was pessi- 
mistic about the prospects of dealing well with the problems which 
would face the government. To deal with them well, he thought, ‘‘we 
must have a better informed and better disciplined citizenry and public 
officials with a higher average of sound and strong character. Even when 
their aims are good, they must show less inclination to regard the end 
as justification for the means and more readiness to endanger their 
personal careers in the defense of principles. They must not regard 
Gallup polls and like tests of the public opinion of the moment as con- 
trolling guides, for often these only prove the need for more general 
enlightenment.’’ He continued with a suggestion which seemed to re- 
late his own career all the way back to the vocation of his father and 
to the atmosphere in which he had received his own early training: ‘‘It 
may be that what we need most is a renaissance of religion in some 
form. Certainly we all stand in great need of prayer, not only while this 
war endures, but thereafter’’ (p. 93). 
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VI 


On February 17, 1944, a group of Eastman’s friends met with him 
at a dinner at the Hotel Statler in Washington to celebrate his com- 
pletion of twenty-five years of service as a member of the Interstate 
Commerce Commission. Although the speeches delivered in his honor 
were not, and were not intended to be, scientific appraisals of Eastman’s 
eareer, they nevertheless reflected the fine qualities of integrity, patience, 
industry, determination, and kindliness which had characterized his 
life. His reply, although delivered in part in the same vein, included 
also what he called a sort of twelve-point primer of what he had learned 
about the Interstate Commerce Commission. The primer reads as fol- 
lows : 


1. With the country as big and complex as it is, administrative 
tribunals like the Interstate Commerce Commission are necessities. 
Probably we shall have more rather than less. To be successful, 
they must be masters of their own souls, and known to be such. 
It is the duty of the President to determine their personnel through 
the power of appointment, and it is the duty of Congress to deter- 
mine by statute the policies which they are to administer; but in the 
administration of those policies these tribunals must not be under 
the domination or influence of either the President or Congress or 
of anything else than their own independent judgment of the facts 
and the law. They must also be in position and ready to give free 
and untrammeled advice to both the President and Congress at any 
time upon request. Political domination will ruin such a tribunal. 
I have seen this happen many times, particularly in the States. 

2. The courts were at one time much too prone to substitute 
their own judgment on the facts for the judgment of administra- 
tive tribunals. They are now in danger of going too far in the 
other direction. The principle that it is an error of law to render 
a decision not supported by substantial evidence is a salutary prin- 
ciple. The courts should enforce it. 

3. An administrative tribunal has a broader responsibility than 
a court. It is more than a tribunal for the settlement of contro- 
versies. The word ‘‘administrative’’ means something. The poli- 
cies of the law must be carried out. If in any proceeding the 
pertinent facts are not fully presented by the parties, it is the 
duty of the tribunal to see to it, as best it can, that they are de- 
veloped of record. A complainant without resources to command 
adequate professional help should be given such protection. The 
tribunal should also be ready to institute proceedings on its own 
motion, whenever constructive enforcement of the law so requires. 

4. There is no safe substitute in the procedure of the tribunal 
for full hearing and argument of the issues, when they are in 
controversy, although the hearing need not always be oral. This 
takes time, but it is time well spent. 
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5. The decisions of the tribunal should present succinctly the 
pertinent facts, as they are found to be, and the conclusions 
reached, but also state clearly the reasons for the conclusions. 

6. The statutes which the tribunal administers should be well, 
simply, and carefully framed, but the personnel which does the ad- 
ministering is more important than the wording of the statute. Good 
men can produce better results with a poor law than poor men can 
produce with a good law. 

7. It is not necessary for the members of the tribunal to be 
technical experts on the subject-matter of their administration. As 
a matter of fact, you could not find a man who is a technical ex- 
pert on any large part of the matters upon which the Interstate 
Commerce Commission finds it necessary to pass. The important 
qualifications are ability to grasp and comprehend facts quickly, 
and to consider them in their relation to the law logically and with 
an open mind. Zealots, evangelists, and crusaders have their value 
before an administrative tribunal, but not on it. Other important 
qualifications are patience, courtesy, and a desire to be helpful to 
the extent that the law permits. 

8. Moral courage is, of course, a prime qualification, but there 
are often misapprehensions as to when it is shown. The thing that 
takes courage is to make a decision or take a position which may 
react seriously in some way upon the one who makes or takes it. 
It requires no courage to incur disapproval, unless those who dis- 
approve have the desire and power to cause such a result. Power 
is not a permanent but a shifting thing. I can well remember the 
time when it was a dangerous thing to incur the displeasure of 
bankers, but there has been no danger in this since 1932. It became 
a greater danger to incur the displeasure of farm or labor organ- 
izations. There is nothing more important than to curb abuse of 
power, wherever it may reside, and power is always subject to 
abuse. 

9. Selection of the members of an administrative tribunal from 
different parts of the country has its advantages, but they turn to 
disadvantages if the members regard themselves as special pleaders 
for their respective sections. 

10. Sitting in dignity and looking down on the suppliants from 
the elevation of a judicial bench has its dangers. A reversal of 
the position now and then is good for the soul. It has for many 
years been my good fortune to appear rather frequently before 
legislative or congressional committees. They are a better safe- 
guard against inflation than the O. P. A. 

11. In any large administrative tribunal, like the Interstate 
Commerce Commission, a vast amount of the real work must neces- 
sarily be done by the staff. It is a difficult problem to give the 
individual members of the staff proper recognition for work well 
done—recognition on the outside as well as the inside. It is very 
important that this problem be solved, but I am frank to say that 
its full solution has not yet been reached. 
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12. One of the great dangers in public regulation by adminis- 
trative tribunals of business concerns is the resulting division of 
responsibility, as between the managements and the regulators, for 
the successful functioning of these concerns. For example, there 
was a tendency at one time, and it may still exist, on the part of 
those financially interested in the railroads to think of the financial 
success of those properties solely in terms of rates and wages and 
the treatment of rates and wages by public authorities. Sight was 
lost of the essentiality of constant, unremitting enterprise and 
initiative in management. The importance of sound public regu- 
lation cannot be minimized, but it must not be magnified to the 
exclusion of those factors in financial success upon which ordinary 
private business must rely.* 


For several months before the date of the anniversary dinner, 
Eastman had been paying in poor health the price of a lifetime of 
overwork. His health grew worse thereafter, and he died on March 
15, 1944. His death provided the occasion for loud acclaim from or- 
ganizations with which he had been connected and from periodicals all 
over the country. He was hailed in varying language by conservatives 
and liberals alike, as the ideal public servant.5 Only time will tell— 
if, indeed, it can ever be discovered—to what extent his good qualities 
entered into the lives and conduct of the people with whom he was 
associated and into the practices of the agencies of government which 
he helped to operate. Clear it is that he set a pattern of intelligent de- 
votion to the public welfare which, if extensively recognized, would 
greatly uplift the character of public service in the United States. 





411 J. C. C. Practitioners’ Journal 627-28 (April, 1944). The twelve points 
are reproduced in the appendixes of temporary issues of the Congressional Record 
for February 23 and March 22, 1944, at pages A957-58 and A1546-47, respectively. 
_ 5Many o fthe memorial notices are brought together in the J. C. C. Practi- 
tioners’ Journal for April, 1944. In the same journal for June, 1944, (pp. 845-51) 
see John Daniels, “Joe Eastman—Public Servant,” reprinted from the Survey 
Graphic for May, 1944 





Federal Government Reorganization Bill 
Passed by Senate 


Legislation granting broad authority to the President for reorgan. 
ization of the Federal government was passed on November 19, 1945, by 
the Senate on a voice vote. 

The measure (H. R. 4129) now goes to conference with the House. 
which had passed similar legislation on October 4. 

Under both Senate and House bills, a reorganization plan would 
become effective automatically in 60 days, unless both Houses mean- 
while should invoke their veto right by concurrent resolution. 

Both Senate and House insisted upon making exemptions in the 
eases of various quasi-judicial agencies and other establishments, and 
between them they put 17, including the Interstate Commerce Com- 
mission, on the exemption list. 

Specifically, the bills in conference would exempt from the pro- 
posed reorganization, in whole or in part, the following: 


Interstate Commerce Commission, Federal Communications 
Commission, Federal Trade Commission, Securities and Exchange 
Commission, United States Tariff Commission, Federal Power Com- 
mission, Federal Deposit Insurance Corporation, Federal Land 
Bank System, National Mediation Board, National Railroad Read- 
justment Board, Railroad Retirement Board, Civil Service Com- 
mission, Veterans Administration, United States Maritime Com- 
mission, Civil Functions of the Corps of Engineers, United States 
Army, the Government of the District of Columbia, and the Gen- 
eral Accounting Office, the latter an agent of the Congress itself. 





1. C. C. VOLUMES DESIRED. 


Mr. William A. Disque former examiner of the I. C. C. is desirous 
of obtaining a complete set of I. C. C. Decisions if possible. He will 
however, be glad to purchase Volumes numbered from 100 to date. Any- 
one interested in selling such volumes kindly get in touch with Mr. Disque 
at the Rust Building, Washington, D. C. 
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SENATE VOTES TO EXCEPT U. S. MARITIME COMMISSION FROM PROPOSED 
REORGANIZATION OF GOVERNMENT AGENCIES 


By a vote of 30 to 25 the Senate on November 15, 1945, voted to 
add United States Maritime Commission to the list of fourteen agencies, 
including the Interstate Commerce Commission, excepted from oper- 
ation of the bill (S. 1120) to provide for the reorganization of Govern- 
ment agencies and for other purposes. 

Senator Radcliffe of Maryland in proposing the amendment and 
speaking in favor of it, pointed out that fourteen agencies had been 
excluded and then said: 


I think it must be obvious to all Senators that the Maritime Com- 
mission should be added to this list of exceptions, because the underlying 
reason for the exemption of all the boards and commissions named is 
the fact that they have regulatory and quasi-judicial powers to a very 
considerable extent. That characteristic certainly pertains to the Mari- 
time Commission. In many ways, in fact, so many that I shall not tax 
the patience of Senators by attempting even to enumerate them, the 
Maritime Commission has to exercise regulatory powers. It has to con- 
sider and to decide many questions which are of a quasi-judicial nature. 
It considers matters of rates, and passes on them. It determines 
questions of penalty, and in countless ways regulatory and quasi-judicial 
problems are constantly before it. 

I believe it should be sufficient for us to bear in mind the character 
of the business of the Maritime Commission to enable us to reach the 
conclusion that this exemption should be made. However, for a moment 
I wish to touch upon several other aspects of the matter, all of which 
tend, to my mind, at least, to emphasize the fact that the exception 
should be made. We are all aware of the fact that our history in regard 
to a maritime program, and especially as to a merchant marine, has 
been very fitful and inconsistent, and, on the whole, our policy has not 
developed satisfactorily. A number of times in our history we have 
had a merchant marine which was adequate for our purposes, yet in 
= instance we have made the hideous mistake of letting it fall into 

isuse. 

When the First World War began we had practically no modern, 
up-to-date ships whatever. We hastened to build ships, but we did 
not launch one until after the armistice. Fortunately this time we began 
our preparations sooner. In 1936 we created a board, which very wisely 
was made an independent board, such as I suggest the Maritime Com- 
mission should remain. That board started to work to develop ship- 
yards and to build ships, and we were actually launching ships when 
the tragedy of Pearl Harbor befell us. It is very fortunate, Mr. Presi- 
dent, that we were doing so. Each day we needed every ship we could 
possibly lay our hands on. Every one of them was pressed into service 
and utilized to the limit. We had really to service the world in world- 
wide transportation. 
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Now that the war is over, fortunately, and we can now begin to 
make our plans for peacetime arrangements, most assuredly we should, 
if possible. avoid the mistakes we made in the past and see to it that 
this time we have a merchant marine, and preserve it. We now have 
more ships than we have ever possessed at any time in our history, more 
than any nation ever owned, and more than the rest of the world has in 
the aggregate. Some of those ships we can now dispose of and are 
planning to do so. 

In this connection, Mr. President, let me call attention to the fact 
that our efforts to maintain such a merchant marine as our country re- 
quires will call for continued activity of a very able body, exercising 
very wide authority and authorized to act as quickly as occasion may 
demand. We will have to do many things from time to time in order 
to effectuate and to carry out that policy. 

But that is not all, Mr. President. The Maritime Commission, 
charged with the responsibility of perpetuating the merchant marine 
during peacetime, must perform many functions which are ordinarily 
not rendered by an administrative board. In other words, to the regu- 
latory and quasi-judicial powers which would ordinarily be exercised 
by a maritime commission we will find added many others which are at 
this time necessary because of the necessities of the readjustment period. 

A subcommittee of the Committee on Commerce, of which I am 
chairman, has been considering recently a bill providing for the sale 
of surplus ships, and the bill will soon be before the Senate for action. 
Such a bill may seem to be a very simple matter; yet we found that in 
the consideration of it many other matters of policy, yes, of grave policy, 
affecting various phases of our national affairs, and sometimes of our 
international relations, were involved. Matters, for instance, growing 
out of the operations of lend-lease were affected and problems inherent 
in international relations, especially with Great Britain and Russia, 
were vitally concerned. 

So, Mr. President, in this period of readjustment it is most im- 
portant that we should have a board which should stand out in authority 
as any other board having regulatory and quasi-judicial functions, and 
we should endow that board with and keep it possessed of every char- 
acteristic which is necessary to effectuate its far-reaching purposes. 

If we are to be consistent in the policy which we long ago adopted, 
and which the pending bill attempts to emphasize and carry out, then 
we will certainly add the Maritime Commission to the list of boards 
and commissions which are exempted. 

I think it is quite likely that if some of the members of the Com- 
mittee on the Judiciary had realized to what a wide extent regulatory 
and quasi-judicial powers are exercised and will have to be utilized 
by the Maritime Commission, they would readily have incorporated the 
Maritime Commission in the list of agencies which were exempted under 
the pending plan of reorganization. It is my impression that it was 
denied admission to the list in the bill by only one vote. 

Mr. President, I shall not trespass upon the time of the Senate by 
going further into a detailed account of the operations of the merchant 
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marine. I do wish to emphasize again that there is evinced a purpose 
among the people of the country at this time to see to it that we do not 
make the mistake, the terrible mistake, we made before of wrecking our 
merchant marine. 

It has been our good fortune each time we were forced into two 
world wars, to have a breathing spell. In the last war we had a year 
or a year and a half or more before hostilities reached us, in which we 
could build and could assemble a merchant marine ready and equipped 
to do what was necessary for our protection. We cannot always reckon 
upon such indulgent fortune. God grant it may never happen that we 
are forced into war, but should it come about, it may be we will have 
to be prepared in this country on the very first day of warfare in the 
world to take up the burden and responsibility of meeting full impact 
of the enemy. 

For years I have served as chairman of the Subcommittee on Mer- 
chant Marine of the Committee on Commerce of which the Senator from 
North Carolina [Mr. Bailey] is chairman. As chairman of that sub- 
committee I have attempted to handle half a hundred bills concerned 
with our merchant marine. I have reached very deliberately the con- 
clusion that the Maritime Commission was fortunate in being a separate 
agency reporting directly to the President of the United States. I be- 
lieve it to be imperative that it shall remain distinct. 

In accordance with the idea of consistency and following out the 
theory which has long been accepted and carried out in our Govern- 
ment, and having special consideration for the conditions which exist 
today, the extraordinary conditions which make it most imperative that 
at this time we endow ‘and equip our Maritime Commission with all 
the power and all the authority that may be necessary, I hope the Senate 
will consider the amendment favorably, and will adopt it. 


Senator Eastland in supporting the amendment referred to the 
policy adopted by the committee ‘‘that all quasi-judicial agencies and 
all agencies of a regulatory nature should be exempted from the Act’’ 
and quoted the following from the committee’s report: 


The regulatory agencies, to the extent that they have been granted 
by the Congress the power to make rules and regulations having the effect 
of law, are in a very real sense legislative agencies. Most of these reg- 
ulatory agencies also exercise quasi-judicial functions of some extent. 
In greater or less degree, depending upon circumstances, it is necessary 
to protect these agencies from partisan political action in order to pre- 
serve the necessary degree of continuity in public policy. 


He then said: 


That is the principle which the Judiciary Committee adopted in 
reporting the bill. It exempted the Interstate Commerce Commission 
because it is a quasi-judicial agency exercising regulatory functions. 
The Maritime Commission in the field of water transportation exercises 
practically the same powers and has the same duties as the Interstate 
Commerce Commission has in railroad transportation. 
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GOOD PRECEDENT* 


When President Truman recently failed to reappoint Thomas M. 
Woodward as a member of the Maritime Commission we expressed the 
hope that this sidetracking of an expert and career man in the Gov- 
ernment service would not become a precedent in the staffing of the 
Federal regulatory commissions. In one notable instance it has not 
served as a precedent. After long delay the President recently sent to 
the Senate the name of Robert E. Freer to succeed himself as a member 
of the Federal Trade Commission, and that nomination has been re- 
ported favorably by the Senate Interstate Commerce Committee. 

Mr. Freer first became a member of the FTC in 1935. He had prev- 
iously demonstrated his understanding of American industrial methods 
and of regulatory technique as an attorney for the Interstate Commerce 
Commission and as special counsel for the Senate Committee on Inter- 
state Commerce. He is a career man of high standing and good record 
whose services the FTC could ill afford to lose. Although serving on a 
bipartisan commission, he works as a fair-minded public servant con- 
cerned with efficient administration of the law instead of politics. Con- 
sidering the political pressures that are brought to bear upon the Pres- 
ident when positions of this sort become vacant, we think Mr. Truman 
is to be commended for giving greater weight to experience and high 
professional standing. 





*The above is an editorial appearing in the Washington Post, November 19, 
1945. Practitioners, it is believed, will fully concur in the views expressed in this 
editorial and will consider them particularly apt as to appointments to the In- 
terstate Commerce Commission. 
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A. E. HEISS 
A Trrsute—By Epwarp H. DeGroot, Jr. 


I read the note a second time: 


‘*A. E. Heiss, 77, died at Mansfield, Ohio, November 7, 1945. 
Burial was in that city November 9.’’ 


I remembered our first meeting. It was in July, 1917. The Com- 
mission had just created its division of ear service, following the en- 
actment of the Esch car service law. Heiss called, introduced himself, 
and laid a copy of the Traffic World on the desk. ‘‘You’ll need this,’’ 
he said. ‘‘It will come regularly.’’ Then, with deliberation, he re- 
lighted his pipe and departed. 

In the years following he came in at irregular intervals, usually 
asked a question or two, and settling back in his chair, related some 
railroad story connected with his cub days at Mansfield: the toll taken 
by the old link-and-pin couplings, a tongue lashing received from a 
superintendent who discovered him at a passenger wreck, interviewing 
the survivors, a lap-order and its fatal results. Sometimes it was 
a recent accident, in which case he was interested in discussing how it 
might have been prevented. The last time he called prior to his retire- 
ment, he remarked, ‘‘I don’t like to come in here. I stay too long.”’ 

His newspaper work began on the Mansfield News in 1887, the year 
in which the act to regulate commerce was enacted. He became inter- 
ested in the regulation of carriers, and in due course attracted attention 
by his articles on political and transportation subjects. During his 
first few years in Washington he represented various papers of other 
cities, but progressively gave more time to the Traffic World, until, 
m 1911, he became chief of the Washington news bureau of that pup- 
lication, a post he held until his retirement in 1942. 

When retired he was the senior of the Washington newspaper cor- 
respondents entitled to the privileges of the press galleries of both 
houses of Congress, his name having been carried thus in the Congres- 
sional Directory since December, 1895. 

Vigorous and independent, a sturdy, patriotic citizen, Mr. Heiss 
will long be remembered by those about the Commission, by the prac- 
titioners, and by the thousands who followed his weekly feature in the 
Traffic World, signed ‘‘ A. E. H.”’ 

He is survived by his widow, Mrs. Emma V. B. Heiss, and a son, 
Paul V. B. Heiss. Mr. and Mrs. Heiss celebrated their golden wedding 
anniversary last July 3, at their son’s home in this city. 








American Institute of Transportation and 
Traffic Management 


The Associated Traffic Clubs of America, through its president, 
Frederick A. Doebber, announces that a meeting, outstanding in the 
annals of transportation history, will take place early in the coming 
year, when two to three hundred persons prominent in the field of 
transportation, will meet for the purpose of laying the foundation for 
the American Institute of Transportation and Traffic Management. 

The establishment of the Institute shall proceed under the spon- 
sorship and encouragement of The Associated Traffic Clubs of America 
which has had a committee studying the subject for a number of years. 
Dr. G. Lloyd Wilson, professor of transportation, University of Penn- 
sylvania, Philadelphia, Pennsylvania, and vice-president in charge of 
education and research for the Associated Traffic Clubs, who is the orig- 
inal advocate of such an Institute in the United States, has written a 
number of inspiring and directional articles on the subject. One of 
his recent articles appeared in the September 8th issue of the Traffic 
World. It aroused considerable favorable comment. A recent state- 
ment by him on the subject includes the following: 


In the past generation there has been a well defined trend toward 
specialization in business management. This trend has been in- 
tensified in the past decade. Many specialized phases of business 
management, including particularly accounting, purchasing, sales 
and insurance, have become professionalized through organized and 
directed preparation, and increasing technical literature, clarified 
procedures, and objective standards of attainment. Institutes to 
assist aspirants seeking training and recognition of their attainments 
have been successfully established and maintained in all of these 
fields. These managerial lines of endeavor have taken their proper 
places as professions at the side of the ancient professions of the 
clergy, arms, law, medicine, engineering, and other more recently 
recognized professional groups. 

During this period there has been an increasing interest among those 
engaged in transportation and traffic management to join with these 
other groups in their efforts toward the attainment of professional 
status and recognition. 

The proposed American Institute of Transportation and Traffic 
Management is designed to assist those in this aspect of business 
managerial work to attain the professional status and recognition. 
The time has come in transportation and traffic management when 
those engaged in this field of management must either join with 
those in the other specialized fields or fall behind in the march of 
progress. 


Lowe P. Siddons, General Traffic Manager, Holly Sugar Corpor- 
ation, Colorado Springs, Colorado, is chairman of the committee on pro- 
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fessionalization of traffic management of The Associated Traffic Clubs 
of America. This committee has given much thought and attention to 
the matter of establishing the Institute. Mr. Siddons also has written 
a number of informative articles on the subject. 

‘*Elevation Through Education”’ reflects the spirit of the movement, 
for it shall hold out special opportunity to those who are interested in 
improving themselves and their standing in the transportation field. 
The project contemplates the establishment of various classes or groups 
of persons in the transportation field, with the thought of having those 
in the senior group extend the hand of helpfulness to those in the lower 
groups. By this method, elevation and improvement in general for the 
entire field should follow. 

Keen interest in the establishment of the Institute has been dis- 
played by many persons. The subject has been under active consider- 
ation for quite some time, and many persons prominent in the shipper 
and carrier groups now feel that the time is ripe and opportune to 
definitely proceed with the development of the plan. . 








Rail Transportation 
By A. Rea WiruiaMs, Editor 


ACCOUNTING 
Amortization of Emergency Facilities 


The Bureau of Accounts of the I. C. C. has issued Case A-179, 
under date of October 9, 1945, respecting accounting when depreciation 
accounting is substituted for amortization accounting of emergency 
facilities. The query and the answer are as follows: 


‘Query: Where, in conformity with the elective provisions of 
section 124(c) of the Internal Revenue Code, depreciation accounting 
is substituted for amortization accounting, with respect to equipment 
or other facilities certified as necessary to the national defense, to what 
account should be charged the service value upon retirement of the 
property ? 

‘* ANSWER: (a) The service value of equipment and depreciable road 
property should be charged to accounts 70214K, ‘Accrued amortization 
of defense projects—Road,’ or 70214F, ‘ Accrued amortization of defense 
projects—Equipment,’ as appropriate, to the extent that provision is 
included in these accounts, and the remainder should be charged to 
accounts 70214C, ‘Accrued depreciation—Road,’ or 70214D, ‘Accrued 
depreciation—Equipment,’ as appropriate. 

(b) The service value of nondepreciable road property should be 
charged to account 70214E, ‘Accrued amortization of defense projects 
—Road,’ to the extent that provision is included therein, and the re- 
mainder should be charged to account 267, ‘Retirements—Road.’ ”’ 





Depreciation Percentage Rates 


The following announcement was made by Director Crandall of 
the Bureau of Accounts of the Interstate Commerce Commission under 
date of October 5, 1945: 


‘‘This refers to the third complete paragraph on page 2 of Circular 
No. 10a which reads as follows: 


‘Unless and until the carrier’s estimates of composite annual per- 
centage rates have been computed and filed with the Commission, 
it shall use the percentage rates obtained from the Bureau of 
Valuation. It follows that carriers which elect to continue the use 
of such rates shall not, until six months after the end of the war, 
be required to submit returns to this circular other than Schedule 
1, which should be filed not later than March 1, 1943.’ 


‘‘Wor the benefit of carriers which desire to continue the use of 
rates obtained from the Bureau of Valuation, the portion of the fore- 
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going which reads ‘until six months after the end of the war’ is hereby 
suspended until further notice. This relieves carriers of the necessity 
for submitting complete returns to Circular No. 10a so long as they 
continue to use the rates furnished by the Bureau of Valuation.’’ 





COURT PROCEEDINGS 
Railroad Anti-Trust Suit 


Federal Judge John W. Delehant of the U. S. District Court at 
Lincoln, Nebraska, set November 28th as the date for answer of 47 
railroads and 90 railroad and banking officials to the anti-trust com- 
plaint filed against them, as amended by the Department of Justice. 

The Department of Justice filed a modified bill of particulars. 
naming 298 alleged co-conspirators in the anti-trust action and 90 rail- 
road and banking officials. 

The persons named in the modified bill were officials of the railroads 
involved in the suit which charges collusive rate fixing and representa- 
tives of shippers. 

The Justice Department charged the defendant Association of 
American Railroads with establishing a private government for the rail- 
roads. 

‘An organization, a process of administration, a system of police— 
all unknown to the law—has been endowed by the defendants and their 
co-conspirators with a power of self-regulation comparable to the Gov- 
ernment,’’ the U. S. attorneys said. 

The A. A. R.’s private rate fixing machinery consists of rate 
bureaus, conferences, associations, committees and other organizations 
used in inaugurating and modifying rates and regulations, the com- 
plaint said. 





Georgia Anti-Trust Case 


In answers filed in the Supreme Court of the United States on 
October 1, by the twelve northern and eight southern carriers named 
as defendants in the anti-trust suit of the State of Georgia, the Court 
was asked to dismiss Georgia’s amended complaint charging these ecar- 
riers with maintaining discriminatory freight rates in the South. The 
carriers told the Court that they have done nothing to restrain trade or 
to injure Georgia or the South. They denied all charges of discrimina- 
tion, coercion and other wrong doing made against them. The carriers 
said that the present structure of through rates between points in the 
North and points in Georgia and the South is not harmful to the econ- 
omy of Georgia, but, on the contrary, is beneficial to it, as borne out 
by I. C. C. findings that industrial growth and development in the South 
has increased more than 25 percent from 1919 to 1939, as compared 
with a 9 per cent decrease for the country as a whole. 
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FINANCE MATTERS 
St. Louis-San Francisco Railway Reorganization 


The I. C. C. has announced that the plan of reorganization of the 
St. Louis-San Francisco Railway Company, approved by it on July 4, 
1944, and by the Judge of the U. S. District Court for the Eastern Dis. 
trict of Missouri, on April 10, 1945, has been accepted by creditors 
of classes 2, 3, 4 and 5. Hearing on the confirmation of the plan was 
set for hearing on Nov. 14, 1945, before the U. S. District Court at St. 
Louis. 





Railroad Reorganizations 


Changes in debt and annual fixed charges under plans of reorgani- 
zation, approved by the I. C. C. for railroads in reorganization under 
Section 77 of the Bankruptcy Act, as of September 30, 1945, are sum- 
marized below: 


Debt: 
TT $4,300,521,178 
ee III Siicthntivnsiissheninssdndnnensisnebtinentinnnienss 1,833,543,264 
STI inccsibitittedhinatinnaiiiilashcighsiniebtenendmuiennainibenniiide $2,466,977,914 
Annual Fixed Charges: 
Before Reorgamisation  ........ccccccorccrccccsrcscesecccesecssees $ 148,865,539 
III sciccissinnnisinticrenntetiiiinnibninianedaacmeie 40,113,369 
I cacmsssctiinsininctsesitinsncintaniitibtadianniiatneniaatiniinnibadisnesasil $ 108,752,170 





FORMAL MATTERS 
Freight Rate Equalization Postponed 


The I. C. C. has postponed from November 30, 1945 to January 1, 
1946 the effective date of its orders in Docket 28300 with respect to 
freight rate equalizations. 





Rates on Meat From Middle West to Pacific States 


The I. C. C. has denied the petition of Western railroads for further 
postponement of its order lowering freight rates on meats shipped from 
the Middle West to the Pacific States. The Commission also denied 
petitions of the railroads and of Cudahy Packing Company, the various 
State regulatory commissions, the Public Utilities Commissioner of 
Oregon, and Northwestern Livestock Shippers Traffic League for re- 
consideration of the case, and a petition of Swift & Company for leave 
to intervene therein. 
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Transportation of Explosives by Motor Carriers 


The I. C. C. has amended its Safety Regulations so as to require 
eommon carriers, contract carriers, and private carriers by motor 
vehicle, engaged in the transportation of explosives and other danger- 
ous articles to use red emergency reflectors when such vehicles are dis- 
abled or otherwise stopped on the highways. The use of flares, fuzees, 
or any signal produced by a flame as emergency signals by any disabled 
motor carrier used for the transportation of inflammable liquids or in- 
flammable compressed gases, whether loaded or empty, is prohibited. 
Such vehicles must use red electric lanterns or red emergency reflec- 
tors. The new regulations were effective November 15, 1945. 





Anthracite Rates Reduced 


The I. C. C. has ordered 25-cents-a-ton reduction in rail rates on 
anthracite shipped to Tidewater Piers in New Jersey from the Wyom- 
ing, Lehigh and Schuylkill regions of Pennsylvania. The Commission 
said the new rates which will become effective January 22, 1946, were 
designed to cut the consumer cost of anthracite close to that of bi- 
tuminous coal and far below that of oil and gas. 





Ex Parte 148 Rates Further Suspended 


In Ex Parte 148—Increased Railway Rates, Fares, and Charges, 
1942, the I. C. C. entered an order on October 30, 1945 further sus- 
pending the rates, now under suspension until January 1, 1946, until a 
date six months after the legal termination of the war. Incidental orders 
were likewise further suspended. 





LEGISLATION 
Land Grant Rates 


The conference report on H. R. 694, the Boren Land Grant Rate 
Bill, was adopted by the Senate on October 26. The House rejected 
the conference report and has requested the Senate for a further confer- 
ence which was granted on November Ist. 





Railroad Social Insurance Bill 


H. R. 1362, the Railroad Social Insurance Bill, has been referred 
to a subcommittee of the House Committee on Interstate and Foreign 
Commerce for consideration. Chairman Lea is Chairman of the sub- 
committee. The subcommittee has held some meetings but has reached 
no final conclusions up to the time of this statement. 
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Bulwinkle Anti-Trust Relief Bill 


Hearings on H. R. 2536, the Bulwinkle Anti-Trust Relief Bill, were 
concluded by the House Committee on Interstate and Foreign Com. 
merce on October 22. All witnesses appearing before the Committee 
supported the bill. Governor Arnall of Georgia, however, sent the 
Committee a telegram opposing the legislation, but failed to appear 
in person in opposition to it. When the hearings have been printed 
the bill will receive the consideration of the Committee. 





Statute of Limitations 


H. R. 2788, which would provide a statute of limitations for causes 
of action for the recovery of wages, penalties, or other damages pursuant 
to any law of the United States, for which no specific statute of lim- 
itations is now provided, was favorably reported by the House Com- 
mittee on the Judiciary on October 22. 





Minimum Wage Legislation 


The House Committee on Labor held further hearings on various 
bills proposing to amend the Fair Labor Standards Act so as to increase 
minimum wages, the principal bill being H. R. 3719. The views of the 
railroads, in opposition to the bill, were presented by Dr. J. H. Parme- 
lee, of the Bureau of Railway Economics. 





Overcharges—Statute of Limitations 


S. 432, which would increase the period of limitations on actions 
against railroad carriers for recovery of overcharges to three years, was 
passed by the Senate on October 22. 





Missouri Valley Authority 


A subcommittee of the Senate Committee on Irrigation and Reclam- 
ation has voted to submit an adverse report on S. 555, the Missouri 
Valley Authority Bill. The Senate Committee on Commerce has already 
made an adverse report on the bill. 





Carriers of Bonded Merchandise 


S. 914, amending the Tariff Act so as to permit carriers and freight 
forwarders to be designated as carriers of bonded merchandise for the 
final release of which from Customs custody a permit has been issued, 
was passed by the Senate on October 22. 
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Railroad Financial Relief 


The Senate Committee on Interstate Commerce opened hearings on 
October 31 on S. 1253, providing for voluntary financial reorganization 
of railroads. 





Transportation of Explosives 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce has appointed a subcommittee to consider S. 1290, which would 
amended the Transportation of Explosives Act. The members of the sub- 
committee are Senators Meyers, Pennsylvania, Mitchell, Washington, 
and Tobey, New Hampshire. 





Interstate Commerce Act Amendments 


Chairman Wheeler of the Senate Committee on Interstate Commerce 
has appointed a subcommittee to consider 8. 1291, which would amend 
the Interstate Commerce Act so as to carry out certain recommenda- 
tions made by the I. C. C. in its annual reports. The members of the 
subcommittee are Senators Mitchell, Washington, Briggs, Missouri, and 
Reed, Kansas. 





Minimum Wages 


The Subcommittee of the Senate Committee on Education and 
Labor has held hearings on S. 1349, proposing an immediate increase 
in minimum wages to 65-cents per hour. The views of the railroads, in 
opposition to the bill, were presented by Dr. J. H. Parmelee, Director 
of the Bureau of Railway Economics. 





Railroads Bankruptcy Procedure Investigation 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce and Senator Reed a member of the Committee, have introduced a 
resolution calling for a Senate investigation of railroad bankruptcy 
procedure. The resolution would authorize $5,000 expenses for hear- 
ings and other investigations to be made by the I. C. C. The resolution 
says that 76 railroads with 50,000 miles of track and total equipment 
worth $4,000,000,000 are still in the process of reorganization as the 
result of bankruptcy proceedings. It also says that some railroads have 
been in bankruptcy more than twelve years and that complicated court 
procedures make it impossible to predict when they may get their finan- 
cial affairs straightened out. 
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MISCELLANEOUS 


Wrought Steel Freight Car Wheels Prices 


Upward revision in manufacturers’ ceiling prices for two sizes of 
wrought steel freight car wheels that are standard for use by American 
railroads was announced October 11 by the Office of Price Adminis- 
tration. 

The higher prices became effective October 16, 1945, and reflect 
increased direct labor rates and material costs experienced by manu- 
facturers since October 1941. The increases are approximately 18 
per cent. 

The new ceilings, f.o.b. Chicago, Ill., or Pittsburgh, Pa., are as 
follows: 


Type Maximum Price (before Treatment) 
TENDED stcicsipnetnienisiininiananiniinnsiiniaaimaiiagiininamuntninninmnetil $21.80 each* 
STITT icceserisinnisuehiepiieniabesiieeitintahsiataiiaeiiiinniaiehinmieeeinenpeilniigiaiaen 23.60 each* 


* To these prices manufacturers may make the additional charges 
for extras they had in effect October 1, 1941. 





Douglas Fir Railway and Car Material Prices 


The ceiling prices provided for railway and car material made from 
Douglas fir and associated species of lumber may be charged by sellers 
only in direct mill shipments to railroad car builders, railroad car and 
equipment repair shops, and railroads themselves, the Office of Price 
Administration said on October 11. 

Non-railroad users of Douglas fir lumber of grades and patterns 
specified for freight car material, such as car framing, lining, roofing, 
siding, and decking may pay the ceiling prices provided for this ma- 
terial only after applying to OPA and receiving approval to do so. 

This action became effective on October 15th. 





Army-Navy Consolidated Car Service 


Curtailment of operations of the Army-Navy Consolidated Car 
Service was announced by the War Department on October 25. The 
operations of the service will be restricted to East and West-bound 
shipments between the Chicago Army-Navy Consolidated Station and 
the New York and Philadelphia Consolidating Stations, and to West- 
bound shipments between these three stations and points in Utah, Idaho, 
Nevada, California, Oregon and Washington, effective November 1. 





Railroads Surveying Freight Service For Future 


The railroads are going to their customers—the shippers and re- 
ceivers—to find out what they want freight service to be like in the fu- 
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ture, according to F. J. Wall, Chairman of the Traffic Subcommittee of 
the Railroad Committee for the Study of Transportation. 

This is being done, he explained, through a questionnaire which 
the members of the Traffic Subcommittee have sent to 18,679 
large and small shippers throughout the country. The questionnaire 
seeks suggestions as to such subjects as service and equipment, rates, 
minimum weights, tariffs and classifications, packing requirements, and 
sales and servicing. Each shipper is particularly asked to indicate his 
individual requirements for railroad freight service in the years ahead, 
he added. 

When this information is assembled the railroads will be better 
able to determine the different types of traffic they will be called upon 
to move in the coming years and the kind of service needed to handle 
this business. 





Railroads Bid For Pullman Facilities 


About twenty railroads, over whose lines more than 80 per cent 
of all sleeping car service in the country is operated, have offered to 
buy the sleeping car facilities of the Pullman Company, the subsidiary 
of Pullman, Ine. The railroad plan would enable all railroads to ac- 
quire ownership of sleeping cars regularly assigned to the lines, and 
would permit each railroad ultimately to conduct its own sleeping car 
operations with its own forces or to contract for the performance of 
such service. Each road would be permitted to acquire an interest in 
a pool of sleeping cars from which all would draw to meet seasonal and 
emergency demands. 


Following a conference with Judge Albert B. Maris, Jr., of the 
special three-judge U. S. court adjudicating among the parties in the 
Pullman case, the court directed the four groups offering to purchase 
the sleeping-car facilities of the Pullman Co., from Pullman, Inc., to 
file briefs dealing with the power of the court to select the purchaser. 

The Government and the labor unions were also directed to file 
briefs by December 1. The court will hear arguments beginning De- 
cember 10. 

Pullman Ine., the parent company, was also directed to state in its 
brief its reasons for requesting court approval of the sale of the Pull- 
man Co. sleeping-car business to the railroads and to discuss the eco- 
nomic and other aspects of the three other offers. 

The offering groups, the railroads, Otis & Co., Glore, Forgan & 
Co. and Standard Steel Spring Co., were directed to discuss the merits 
of their own offers and the demerits of the offers of the others 

Three railroads affiliated with Alleghany Corp., the New York, 
Chicago & St. Louis Railroad Co. (Nickel Plate), the Chesapeake & 
Ohio Railway Co. and the Pere Marquette Railway Co., were allowed to 
file objections to the sale of the Pullman Co. to the railroads. 
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The Alleghany railroads objected to acceptance of the railroads’ 
offer on the ground that (1) it would result in the eventual elimination 
of the Pullman sleeping car pool to the detriment of railroads needing 
sleepers during seasonal rushes and (2) it would not effectively carry 
out the decree of the court requiring a sleeping car service independent 
of railroad equipment manufacturers. 





Mileage Rate Allowance on Tank Cars Other Than Shipper-Owned 


Circular T-160-L, issued by the Operating-Transportation Division 
of the A.A.R., October 15, 1945, relative to mileage rate allowance on 
tank cars other than shipper-owned, reads as follows: 

‘‘Effective 12:01 a.m., Thursday, November 1, 1945, the rate for 
the use of all shipper-owned tank cars of Mechanical Designation TM 
or TMI will be 1% cents per mile, as published in Supplement No. 4 
to Agent B. T. Jones’ Freight Tariff No. 7-N. 

‘Concurrent with the above change in rate for the cars so desig- 
nated, the rate specified in Per Diem Rules 1 and 18 for use of railroad 
owned tank cars which have been placed on a mileage basis of settlement 
and for all other non-shipper owned tank cars of designation TM or 
TMI the rate allowance will be 11% cents per mile. 

*‘Item No. 10-series of Agent L. E. Kipp’s Freight Tariff No. 300-D 
will be without effect after settlements are made for TM or TMI tank 
ears published in that Item for the month October, 1945, so that after 
such settlements are made Subparagraphs (a) and (b) of Per Diem Rule 
18 will be without effect. 

**Please be governed accordingly.”’ 





War Record of Railroads Praised 


Army and Navy spokesmen, testifying before a House Interstate 
Sub-committee, roundly praised the Nation’s railroads for their help in 
winning the war. 

Maj. Gen. Gross, Chief of Army Transportation, called the rail 
system ‘‘utterly indispensable to the war effort,’’ adding that from 
Pearl Harbor Day until last June 30, the Army moved by rail 32,000,- 
000 passengers and 278,000,000 tons of freight. 

Rear Admiral Mitchell, Director of Supply for the Navy’s Bureau 
of Supplies and Accounts, also commended the railroads. The Commit- 
tee is considering the Bulwinkle Bill to exempt carriers from certain 
provisions of the anti-trust laws. 





Surplus Property Disposal Transferred to R. F. C. 


By Executive Order 9643, issued on October 19, 1945, President 
Truman transferred from the Department of Commerce to the R.F.C. the 
responsibility for disposal of surplus consumer goods. 
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Surplus Property Administrator Symington, following up the Ex- 
ecutive Order, announced that the War Assets Corporation, a R.F.C. 
subsidiary formerly known as the Petroleum Reserves Corporation, has 
been assigned to handle all disposal activities belonging to the R.F.C., 
including consumer goods. The Executive Order directed the termina- 
tion of the Office of Surplus Property in the Commerce Department 
and the integration of that office into the R.F.C., with transfer of all 
personnel, records, property, contracts, obligations and funds. 





Reemployment of Veterans 


Veterans seeking reinstatement in their former positions under 
reemployment provisions of the Selective Training and Service Act are 
not required to meet higher standards than existed in the position at the 
time they left to enter the armed forces, according to an interpretation 
announced by Selective Service National Headquarters on October 1. 

‘‘Nor is the veteran required to meet standards which the employer 
may set for other employees in the same or like positions,’’ the state- 
ment continued. ‘‘If the position has been so changed in job content 
that it is beyond the veteran’s skill, he is entitled to a job requiring 
skill comparable to that required by the position which he left at the 
time he left and equal seniority, status, and pay to that which he va- 
eated.”’ 

Selective Service pointed out that veterans returning from military 
service find themselves, in countless cases, in competition for jobs with 
persons who have been filling them in their absence and that insomuch 
as ‘‘such competition is not part of a fair and just system,’’ the intention 
was to eliminate it as far as reasonably possible. 

‘“‘Tf the veteran can do his job or can be retrained on the job to 
perform the duties safely and with acceptable efficiency within a rea- 
sonable period of time, he is entitled to be restored to that job,’’ the 
statement said. ‘‘The veteran is entitled to every practicable oppor- 
tunity to prove that he can perform the duties of the job.’’ 

The only positions not covered by the law are ‘‘temporary’’ posi- 
tions, the statement said. Apprentices or trainees as such are not tem- 
porary employees, it added. 

‘‘Those terms,’’ it is asserted, ‘‘have no bearing on the question of 
whether or not the position is in fact a temporary position. A person 
may be an apprentice, a trainee, a helper, or a journeyman, and be 
either a temporary or other than temporary employee, depending upon 
the terms and purpose of the employment relationship. ’’ 





Civilian Production Administration 


The White House has released Executive Order 9638, dated October 
4, 1945, creating the Civilian Production Administration and terminating 
the WPB. The Executive Order reads as follows: 
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‘By virtue of the authority vested in me by the Constitution and 
Statutes, including Title I of the First War Powers Act, 1941, and as 
President of the United States, it is ordered as follows: 

‘1. All functions and powers of the War Production Board, estab- 
lished by Executive Order No. 9024 of January 16, 1942, and all agen- 
cies, officers (other than the Chairman and the other members of the 
War Production Board) employees, records, property, and funds of the 
Board, are transferred to a Civilian Production Administration which 
is hereby established in the Office for Emergency Management of the 
Executive Office of the President. The War Production Board is hereby 
terminated. 

**2. At the head of the Civilian Production Administration (herein- 
after referred to as the Administration) there shall be a Civilian Produe- 
tion Administrator (hereinafter referred to as the Administrator) who 
shall be appointed by the President and receive a salary of $12,000 per 
annum unless the Congress shall otherwise provide, together with actual 
and necessary transportation, subsistence, and other expenses incidental 
to the performance of his duties. All the functions and powers vested 
in the Chairman of the War Production Board on the effective date of 
this order are transferred to the Civilian Production Administrator and 
may be performed by him through such officials, persons, or agencies 
as he shall determine. The Administrator shall exercise his functions 
and powers in accordance with the general policies established by the 
Director of War Mobilization and Reconversion. 

**3. The functions and powers transferred by this order shall, to 
the extent authorized by law, be utilized to further a swift and orderly 
transition from wartime production to a maximum peace-time produc- 
tion in industry free from wartime Government controls, with due re- 
gard for the stability of prices and costs; and to that end shall be 
utilized to: (a) expand the production of materials which are in short 
supply, (b) limit the manufacture of products for which materials or 
facilities are insufficient, (c) control the accumulation of inventories so 
as to avoid speculative hoarding and unbalanced distribution which 
would curtail total production, (d) grant priority assistance to break 
bottlenecks which would impede the reconversion process, (e) facilitate 
the fulfillment of relief and other essential export programs, and (f) 
allocate scarce materials and facilities necessary for the production of 
low-priced items essential to the continued success of the stabilization 
program of the Federal Government. 

**4. The Administrator may, to the extent authorized by law, ter- 
minate any function vested in the Administration by this order when 
he shall deem such action to be in the national interest. The Admin- 
istrator shall be responsible for the orderly liquidation of all affairs re- 
lating to any function so terminated and shall also from time to time 
take all appropriate steps looking toward the liquidation of the Admin- 
istration. 

**5. Such further measures and dispositions as may be determined 
by the Director of the Bureau of the Budget to be necessary to effectuate 
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the transfers and terminations provided for in this order shall be car- 
ried out in such manner as the Director may direct and by such agen- 
cies as he may designate. 

‘*6, All prior regulations, orders, rulings, directives and other ac- 
tions relating to any function transferred by this order shall remain in 
effect except insofar as they are in conflict with this order or are here- 
after amended under proper authority. 

‘7. All provisions of prior Executive Orders which are in conflict 
with this order are amended accordingly. 

‘*8. This order shall be effective as of the close of business on the 
third day of November, 1945. 


Harry S. TRuMAN.’’ 





Studies of Enemy Transportation Materiel to be 
Turned Over to Industry 


Under date of October 26th, the Public Relations Bureau of the 
War Department released a statement concerning enemy transportation 
studies, which are to be made available to industry. The statement fol- 
lows: 

Valuable technical intelligence studies of enemy transportation 
materiel, collected by the Army Transportation Corps, will be turned 
over to the Office of the Publication Board for dissemination to Amer- 
ican industry, the War Department announced today. 

In addition, more than 50 major physical items of captured enemy 
marine, rail and materials handling gear—all incorporating unusual 
technical features—which are being shipped to this country for study 
by the Transportation Corps’ Research and Development Division will 
be made available within several months to qualified representatives of 
science and industry for examination and testing. 

Pointing out that enemy technological information dealing with 
transport innovations has been virtually blacked out since 1939, Major 
General C. P. Gross, former Army Chief of Transportation declared 
that the data and physical equipment collected by the Transportation 
Corps illustrate novel and valuable technical features. 

Seized by overseas technical intelligence teams operating closely 
behind advancing Ground Forces, the Transportation Corps data include 
handbooks, blueprints, still and motion pictures, operations reports and 
allied papers, while numbered among the captured physical items are 
25 types of diesel engines, steam and diesel locomotives, railway cars and 
derrick barges. Other equipment en route to this country includes a 
German mine sweeper equipped with Voith Schneider variable pitch 
propellers, a Nazi ‘E’ boat powered by V-20 Mercedes-Benz engines 
and a uniquely designed German crash boat. 

In addition to being turned over to the Office of the Publication 
Board, enemy technological data will be microfilmed, according to Gen- 
eral Gross. At the same time, the Transportation Corps will announce 
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the results of its own studies of enemy transportation equipment as 
soon as they are completed. 

Seized enemy equipment will be shipped to the Army’s Transporta- 
tion Corps Board at Fort Monroe, Virginia, where upon application to 
the Office of the Publication Board, Room 5843, Commerce Building, 
Washington, D. C., it will be made available for civilian study. General 
Gross explained that responsible agencies will be accorded the right 
of disassembling and testing the equipment utilizing the Transportation 
Corps’ Fort Monroe research facilities. 





PERSONAL 
M. J. Gormley Dies 


Michael J. Gormley, who retired on January 1, 1945 as Executive 
Assistant to the President of the A.A.R., died at his home in Wash- 
ington, D. C., on October 4. 





Senate Interstate Commerce Committee Member 


Senator Huffman, of Ohio, has been appointed a member of the 
Senate Committee on Interstate Commerce. 





Department of Justice Anti-Trust Division Appointment 


Attorney General Clark announced recently the appointment of K. 
L. Kimble of Minnesota as First Assistant in the Justice Department’s 
Anti-Trust Division. He succeeds Edward H. Levi. Mr. Kimble will 
have general supervision of all anti-trust matters under the direction of 
Wendell Berge, Head of the Division, the Attorney General said. A 
graduate of the University of Minnesota, Mr. Kimble first joined the 
staff of the Anti-Trust Division in 1934. He has just been discharged 
from the Army. 





General Gross to Retire From Army 


Major General Charles P. Gross, Chief of the Army Transporta- 
tion Corps, retired from the Army on October 30, and will become Chair- 
man of the Board of Transportation of New York City, for a term ex- 
piring June 30, 1950. General Gross graduated from West Point in 
1914 and was third in his class of 107. He was recently awarded the 
Legion of Merit and Distinguished Service Medal for his wartime trans- 
portation work. 
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STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended October 20. 1945, 
totaled 773,427 cars. This was a decrease below the corresponding 
week of 1944 of 132,578 cars, or 14.6 per cent, and a decrease below 
the same week in 1943 of 131,992 cars, or 14.6 per cent. 

Loading of revenue freight for the week of October 20 increased 
18,906 cars, or 2.5 per cent above the preceding week. 

Coal loading amounted to 96,965 cars, a decrease of 3,498 cars 
below the preceding week, and a decrease of 74,562 cars below the cor- 
responding week in 1944. 





Estimated Freight Car Loadings 


Freight car loadings in the fourth quarter of 1945 are expected to 
be six per cent below actual loadings in the same quarter in 1944, ac- 
cording to estimates just compiled by the thirteen Shippers’ Advisory 
Boards, and made public recently. 

On the basis of those estimates, freight car loadings of the twenty- 
eight principal commodities will be 8,548,720 cars in the fourth quarter 
of 1945, compared with 9,105,017 actual car loadings for the same com- 
modities in the corresponding period in the preceding year. Three of 
the thirteen Shippers’ Advisory Boards estimate an increase in car- 
loadings for the fourth quarter of 1945 compared with the same period in 
1944, but ten estimate decreases. 





Passenger Traffic Statistics 


The following is a summary of aggregates and averages of passenger 
traffic statistics of Class I steam railways of the United States for the 
first six months of 1945 compared with 1944, as shown on Statement No. 
M-250 issued by the Bureau of Transport Economics and Statistics of 
the I. C. C.: 


AGGREGATES 
Jo 
1945 1944 Change 
Passenger Revenues 
fe $ 481,635,293 $ 522,634,069 — 7.8 
In Parlor and Sleeping Cars 308,109,253 329,489,664 — 6.5 


Revenue Passengers Carried 


| ee 244,640,467 252,197,584 — 3.0 

In Parlor and Sleeping Cars 29,949,969 32,839,759 — 8.8 
Revenue Passengers Carried 1 Mile 

REN 28,026,869,085  30,801,879,926 — 9.0 


In Parlor and Sleeping Cars 12,563,404,905 13,619,626,508 — 7.8 
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AVERAGES 

Revenue Per Passenger-Mile 

BD TEED. cncinissstiennnianininunenicneee 1.72¢ 1.70e + 12 

In Parlor and Sleeping Cars 2.45¢ 2.42c + 12 
Revenue Per Passenger Per Road 

ee $ 1.97 $ 2.07 — 48 

In Parlor and Sleeping Cars 10.29 10.03 + 26 
Miles Per Passenger Per Road 

0 argon 114.6 122.1 — 61 

In Parlor and Sleeping Cars 419.5 4147 + 12 





Hourly Earnings of Railway Employees 


The following table, taken from ‘‘Monthly Comment on Trans- 
portation Statistics’’ issued by the Bureau of Transport Economics 
and Statistics of the I. C. C., dated October 9, 1945, shows, for the six 
months ended with June 1945 and 1940, by occupational groups, the 
average straight time hourly earnings of employees of Class I steam 
railways whose time is reported on an hourly basis. It also shows the 
average hourly earnings of such employees based on all time paid for, 
including straight time, overtime (pro rata and punitive) and all other 
time for which they received pay: 














Straight Time All Time* 
1945 1940 Ine. 1945 1940 Ine. 
Group Cents Cents Pet. Cents Cents Pet. 
Clerical and general ................0 88.7 70.4 26.0 91.5 70.7 29.4 


Maintenance of way & structures 70.8 51.9 36.4 75.1 52.5 43.0 
Maintenance of Equip. & Stores 90.4 69.7 29.7 96.7 70.3 37.6 
Transportation : 
(a) Other than train & engine 81.4 64.1 27.0 84.1 64.7 30.0 
(b) Switch tenders & hostlers 94.6 73.8 28.2 99.1 74.8 32.5 
(ce) Train and engine ............ 110.1 90.7 214 114.0 92.3 23.5 
Total, all groups ............... 90.0 70.9 26.9 94.4 71.9 31.3 








* Includes overtime (punitive and pro rata) and all other time paid 
for. 





Railroad Equipment 


Class I railroads on October 1, 1945, had 38,315 new freight cars 
on order. On the same date last year they had 32,224 on order. 

New freight cars on order on October 1 this year included 12,070 
hopper, 4,500 gondolas, 1,292 flat, 16,525 plain box, 3,028 automobile, 
850 refrigerator, and 50 miscellaneous cars. 
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They also had 535 locomotives on order on October 1 this year com- 
pared with 499 on the same day in 1944. The number on order on 
October 1, 1945, included 129 steam and 406 Diesel locomotives com- 
pared with 124 steam, two electric and 373 Diesel one year ago. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,413,504 employees at the middle of September 1945, a decrease of 
0.84 per cent as compared with the middle of September 1944, and a 
decrease of 2.47 per cent as compared with the middle of August 1945. 
Railway employment at the middle of September 1945 was 138.5 of the 
1935-1939 average. 





Female Employees of Railroads 


At the middle of the month of July 1945, the Class I steam rail- 
ways, excluding switching and terminal companies, had 117,307 female 
employees, or 8.08 per cent of the total number of employees. At the 
comparable date of 1944 the railroads had 116,425 female employees, or 
8.07 per cent of all employees. 





Steam Railway Accidents 


In the first eight months of 1945 there were 100 passengers killed 
and 3,061 passengers injured in train and train service accidents. This 
compares with 114 passengers killed and 2979 passengers injured in the 
first eight months of 1944. In the first eight months of 1945 there were 
587 employees killed and 31,588 injured while on duty. This compares 
with 661 killed and 31,109 injured while on duty during the first eight 
months of 1944. 





WAGES—LABOR 
Labor-Management Conference 


The agenda for the Labor-Management Conference, of which 
Chief Justice Walter P. Stacy of the Supreme Court of North Carolina, 
is Chairman, which convened in Washington on November 5, was out- 
lined as follows: 

1, The extent to which industrial disputes can be minimized by full 
and genuine acceptance by management of collective bargaining in every 
instance where workers choose to organize to bargain collectively on 
questions of wages, hours and working conditions. 

2. The extent to which industrial disputes can be minimized by 
full and genuine acceptance by organized labor of the inherent right 
and responsibilities of management to direct the operation of an enter- 
prise. 
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3. The extent to which industrial disputes can be minimized by the 
willingness of management and workers to utilize the machinery of the 
National Labor Relations Act and any existing State labor regulation 
acts for prompt determination of the collective bargaining agencies, 

4. The extent to which industrial disputes can be minimized by 
recognized and orderly procedure to negotiate first contracts between 
a union and an employer, and the extent to which provision should be 
made for the use of conciliation, if negotiations seem to be breaking down. 

5. The extent to which industrial disputes can be minimized by 
provisions incorporated in collective bargaining agreements, such as: 

(a) The procedure to be followed in (1) the adjustment of dis- 
putes and grievances during the life of a contract and (2) the nego- 
tiations of a succeeding contract. 

(b) The policy that once an agreement has been signed, no strikes 
or lockouts shall take place while it is in force, but that disputes shall 
be settled between the parties by other means provided in the contract. 

(ec) When negotiations between the parties concerning the terms 
of renewal of a contract have failed, provision should be made for the 
early use of conciliation, mediation, and, where necessary, voluntary ar- 
bitration. 

(d) Provisions by management and labor of facilities and person- 
nel to enable grievances to be settled quickly at the level where they 
occur. 

(e) Adherence by both parties to a policy of responsibility for 
living up to the letter and spirit of all collective agreements and ef- 
fective measures to carry it out. 

(f) Consideration of action needed by unions to control their 
members for conduct in violation of an agreement, and action needed 
by management to control their official and supervisory force who engage 
in violation of an agreement. 

6. To permit industrial disputes from taking place, should pro- 
vision be made for improving and strengthening the conciliation serv- 
ice of the U. S. Department of Labor, and should there be additional 
support for the operation of this service? 

7. What provision should be made for lessening or preventing 
strikes which come from jurisdictional or other inter-union disputes? 

President Truman said, however, that the Conference would be 
wide open for the discussion of other subjects. 





Reduction in Wages of Mechanics Denied 


The National War Labor Board has denied a request of the Amer- 
ican Car and Foundry Company, Wilmington, Delaware, for approval 
of a reduction in the hourly rate for mechanics due to the company’s 
conversion from war to peacetime production. Industry members dis- 
sented. 

The Board directed a continuation of rates of $1.04, $1.12 and $1.20 
for third, second and first class mechanics on railway car building and 





\er- 
val 
y's 


dis- 


| .20 
and 


NOVEMBER, 1945 203 








repair work on the basis that their jobs have not changed and they were 
paid these rates when the company was engaged in shipbuilding and ship 
repair work. 





Transport Service Workers’ Wage Demands 


The United Transport Service Employees of America (CIO), on 
October 3, sent formal notices to sixty major railroads demanding a 50 
percent increase for Red Caps, dining car employees and Pullman laun- 
dry workers. 





Central of N. J. Loses Again in Tax Appeal 


The Central Railroad Company of New Jersey has lost its third legal 
battle in United States Circuit Court of Appeals to have more than 
$30,000,000 which it owes the State of New Jersey cut to less than half. 
The debt is for taxes, interest and penalties on its properties for 1939 
and prior years. 

While upholding a previous decision by Federal Judge Guy K. 
Fake that the Bankruptcy Court has jurisdiction, the Circuit Court, 
in an opinion written by Judge Gerald McLaughline, reminded Judge 
Fake that ‘‘certain items’’ are ‘‘no longer open to further litigation.’’ 
The only matters left open are determination whether or not there was 
mathematical error in computing the amount of the tax or legal error in 
its assessment. 








Motor Transportation 
By J. Nrytan BEA, Editor 


Land-Grant Rates 


Prospects for passage at this session of Congress of a bill to repeal 
the law establishing land-grant rates on military traffic, do not appear 
to be bright. The trucking industry and the railroads have been work- 
ing on this legislation for a long time. The Boren Bill (H.R. 694) was 
passed by the House, amended and passed by the Senate, sent to con- 
ference, repassed by the Senate and was then rejected by the House. The 
Senate amendments which were retained in conference, would have 
made the repeal effective October 1, 1946. The savings in rates between 
now and the effective date of the law is estimated at about $68,000,000, 
and the Senate amendments would have allocated this fund for the 
financing of sales of farms to veterans. However, the location of such 
farms would have been limited to reclamation states and land-grant 
states. This provision had much to do with the defeat of the bill. 
The trucking industry’s interest in the bill lays in the fact that it is 
necessary for the trucking industry to enter into equalization agree- 
ments with the government in order to participate in traffic moving via 
routes where land-grant rates are in effect. The next move is up to the 
Senate which may arrange with the House for the appointment of con- 
ferees for further handling of the bill. There is considerable general 
opposition to the bill and its passage at this session is doubtful. 





Gross Receipts Taxes 


The truce in trade barrier warfare which prevailed during the war 
appears to be coming to an end. Virginia has given notice that ef- 
fective December 15th it will resume enforcement of its 2% gross re- 
ceipts tax on out-of-state motor freight carriers. Other states which 
liberalized their size and weight restrictions for the duration may soon 
revert to enforcement of their trade barrier statutes. The trucking in- 
dustry will get some relief from the fact that a number of states which 
liberalized their size and weight restrictions for the duration have en- 
acted legislation making the more liberal requirements permanent. 
In 1945 twenty-one states passed legislation liberalizing sizes and 
weights. Nebraska and Oregon only enacted temporary legislation and 
Ohio and Pennsylvania made permanent the more liberal regulations 
which had previously been adopted for the duration. Kentucky remains 
the principal traffic bottleneck in the United States. 
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Subcontracting of Operating Rights 


The Commission is conducting an investigation into the affairs of 
Riss & Company, Inc., of Kansas City, and in Dockets MC-C-482, 
MC 200 (Sub 46) and MC-C-484, the matter of subcontracting or ar- 
ranging for ‘‘providers’’ is subject to inquiry. It appears that Riss 
& Company adopted the policy of dividing its operating authority on 
a territorial basis and arranging for other carriers to furnish the termi- 
nals and conduct the actual operations. The Bureau of Motor Carriers 
takes the position that Riss & Company has actually discontinued oper- 
ations and that they should be required to reinstitute their service or the 
certificate should be revoked. 





Travel Expenses—Accounting 


The Treasury Department has issued a ruling requiring motor 
carriers to report expense money advanced or paid to employees. With- 
holding and Social Security Taxes will not be deducted currently on 
salary plus expenses. However, the employer will report to the govern- 
ment the expenses paid to the employee, and unless the employee makes 
proper accounting in ecnnection with the expenses they will be treated 
as salary. 





Operating Ratios 


According to statistics compiled by the American Trucking <As- 
sociations railroad owned and operated motor carriers have less fav- 
orable operating ratios than independent motor carriers. The operat- 
ing ratios for independent motor carriers and railroad owned motor 
carriers were respectively as follows: 1941, 94.8 and 96.5; 1942, 94.2 
and 96.8; 1943, 95.9 and 99.5; 1944, 97.2 and 100.8 The Boston and 
Maine Transportation Company is said to have lost money consistently 
for four years, with operating ratios of 101.9, 106.0, 110.2 and 120.8. 
The American Trucking Associations contend that the comparison be- 
comes less favorable to the rail subsidiaries when it is realized that they 
have the advantage of free use in their operations of many facilities, 
the costs of which are absorbed by their parent railroads, while the in- 


dependent motor carriers must absorb the full cost of the corresponding 
facilities. 





Bill to Legalize Rate Bureaus 


The Bulwinkle Bill, H.R. 2536, to legalize rate bureaus, has been 
the subject of committee hearings and has been supported by the Inter- 
state Commerce Commission and by both rail and motor carriers, but has 
been opposed by the Department of Justice. Under the provisions of 
this bill, rate bureaus would, to some extent, be subject to the juris- 
diction of the Interstate Commerce Commission. Speaking through 
Commissioner Aitchison, the Commission said: 
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‘‘The carriers should be permitted to do collectively and fear- 
lessly that which the law as expressed in the Interstate Commerce 
Act requires of them, in the large way contemplated by the spirit 
of the whole act and in conformity with the national transporta- 
tion policy.’’ 


Attorney General Clark, in opposing the bill commented as fol- 


lows: 


“The failure to specify the acts or classes of acts to be ap- 
proved or to state the purposes to be accomplished, and the in- 
adequacy of the tests upon which to base a determination for grant- 
ing the immunity (from antitrust laws), leave the bill in such form 
as to merit the closest scrutiny by the Congress. 

“*T believe that passage of the bill as presently written would 
tend to reverse the policy of the Congress established heretofore of 
preserving a broad area for the play of competitive factors in the 
determination of transportation changes. * * * * I do not favor 
passage of the bill in its present form.’’ 
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Water Transportation 


By GRANVILLE Curry, Editor 


Former Director of 1. C. C. Bureau of Water Carriers 
Joins Higgins Industries, Inc. 


Mr. George E. Talmage, Jr., former Director of the Interstate 
Commerce Commission’s Bureau of Water Carriers and Freight For- 
warders, has been appointed Sales Manager of Commercial Vessels of 
Higgins Industries, Inc. 





St. Lawrence Seaway and Power Project 


Senator Barkley, for himself and Senators Wagner, Aiken, LaF ol- 
lette, Ferguson, Langer, Vandenberg, Shipstead, Hill and Taylor, in- 
troduced, on October 2, S. J. Res. 104, approving the agreement be- 
tween the United States and Canada, relating to the Great Lakes-St. 
Lawrence Basin with the exception of certain provisions thereof; ex- 
pressing the sense of the Congress with respect to the negotiation of 
certain treaties; authorizing the investigation through the Department 
of State and with Canada of the feasibility of making the Great Lakes- 
St. Lawrence Seaway self-liquidating; and for other purposes. The 
Resolution was referred to the Senate Committee on Foreign Relations. 

An identical resolution, H. J. Res. 248, was introduced on the same 
day by Chairman Sabath of the Rules Committee of the House of Rep- 
resentatives, and referred to the Committee on Rivers and Harbors. 

President Truman, on October 3, recommended to Congress speedy 
approval of an agreement between this country and Canada for the 
development of the St. Lawrence Seaway and Power Project, pointing 
out that Canada, expecting this country to join in completing the pro- 
ject, already has built more than half of its share of the undertaking. 
There will probably be sharp conflict between proponents and opponents 
of these proposals. 





Prosecution of Certain Rivers and Harbors Projects 


Senator Maybank has introduced 8S. J. Res. 105, providing for 
proceeding with certain rivers and harbors projects heretofore author 
ized to be prosecuted after the termination of the war. 





ODT Permits For Overseas Freight to Ports Eliminated 


The Office of Defense Transportation announced on October 12 
complete elimination of the ODT unit permit system covering shipments 
of overseas freight to ports, effective October 15, 1945. This action 
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was taken by the issuance of General Order ODT 16C, superseding and 
revoking General Order ODT 16B. 

Since June 1, 1942, the control of export freight by the ODT unit 
permit system has effectively prevented congestion on rail lines leading 
to ports, the ODT said. 

Under General Order ODT 16C, permits are no longer required for 
export freight shipments. But, the ODT pointed out, freight other 
than grain and bulk, petroleum and petroleum products in bulk, ecar- 
load shipments of coal in bulk, and shipments consigned to the United 
States armed services or the War Shipping Administration must be 
consigned to guaranteed storage or with firm booking to an ocean 
carrier and rail shipping documents must contain a certification of com- 
plianee with General Order ODT 16C. 





Petitions for Reconsideration in Ohio River Company 
“Grandfather” Rights Case, Denied 


The entire Commission by order dated October 10, 1945, denied 
petitions of protestants for reargument and reconsideration in No. 
W-414, Ohio River Company Contract Carrier Application. The effect 
of such denial was to affirm the report of Division 4 granting applicant 
authority under the ‘‘grandfather’’ clause to continue operations as a 
common earrier in freighting and general towage on the Illinois Water- 
way, Mississippi River from Grafton to Cairo, the Ohio River, the Lick- 
ing River below Latonia, Ky., and the Kanawha River. 





1. C. C. DECISIONS 


Previous Finding of Common Carrier Status, Reversed— 
Applicant Found to be Contract Carrier 


Upon reconsideration Division 4 in No. W-754, Marine Transport 
Lines, Inc., Contract Carrier Application, decided November 2, 1945, 
reversed findings in its prior report (not printed in full), 250 I. C. C. 
804, that applicant is a common carrier, and found instead that it is a 
contract carrier, following principles announced in American Range 
Innes, Inc., Contract Carrier Application, 260 I. C. C. 362. 

In describing applicant’s operations the Commission said: 


ct 


tight self-propelled cargo vessels, of 5,000 and 6,000 net 
tons carrying capacity were operated from January 1, 1940, until 
various dates in 1941 or 1942, when they were taken over by the 
Federal Government or otherwise diverted to transportation ¢s- 
sential to the prosecution of the war. Applicant has handled num- 
erous commodities, including case oil, castor bean meal, cotton, 
lumber, newsprint, poles, potatoes, projectiles, railroad ties. rosin, 
steel rails, wood pulp, coal, china clay, phosphate rock, manganese 
ore, soda ash, nitrate and potash. In the years 1939 and 1940, 
and thereafter until its operation was interrupted, applicant served 
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about 18 shippers in coastwise service between 33 ports in 16 
states on the Atlantic Ocean and Gulf of Mexico. Full cargo lots 
of a single commodity are preferred, and 60 percent or more of 
the traffic is of this character. Other cargoes comprise as many as 
three commodities or three consignments of one commodity. Ap- 
plicant’s general practice is to accept not less than 1,000 net tons 
as one shipment, but in a few instances it has handled as little as 
500 tons. A bill of lading, in which the related charter party agree- 
ment is incorporated by reference, is issued by the master of the 
vessel and a copy is delivered to the shipper when charter party 
tonnage is loaded. A charter party contract may apply to a par- 
ticular voyage, a definite period of time, or a stated quantity of 
freight. The ports served extend from Bucksport and Winterport, 
Maine, to Corpus Christi, Tex. No regular routes or fixed operat- 
ing schedules are observed, vessels being moved from port to port as 
required.”’ 


The division found that following the American Range Lines case 
“no different conclusion is warranted here, and inasmuch as applicant 
has not transported commodities in lots of less than 500 tons or for 
more than 3 shippers on any one voyage, the permit here issued will 
be limited accordingly.’’ 

Applicant was therefore granted authority to conduct operations 
under the ‘‘grandfather’’ clause as a contract carrier, by self-propelled 
vessels, in the transportation of commodities generally, in lots of 500 
net tons or more for not more than 3 shippers on any one voyage, be- 
tween ports and points along the Atlantic and Gulf of Mexico coasts. 





Certificate Amended to Include Towage Rights 


Division 4 upon further consideration in the light of its decision 
in Campbell Transp. Co. Common Carrier Application, 260 I. C. C. 
107, modified the findings in prior reports in No. W-587, Foss Launch 
& Tug Co. Application, decided October 29, 1945, to authorize con- 
tinuance of operation by applicant as a common carrier by towing ves- 
sels in the performance of general towage between all points on Puget 
Sound, the Straits of Georgia and Juan de Fuca, and interconnecting 
and tributary waterways, in addition to the authority theretofore 
granted. 








Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Senate Acts on Legislation Affecting Freight Forwarders 

The Senate, on October 22nd, passed and sent to the House for ac- 
tion, two bills affecting freight forwarders—S. 356, providing a sta- 
tutory limitation of three years on the bringing of actions for the re- 
covery of undercharges and overcharges, and S. 914, to amend the Tariff 
Act of 1930 so as to permit the designation of freight forwarders as 
earriers of bonded merchandise. 

S. 356, which provides similar limitations for actions by or against 
motor carriers, amends Sections 414 by adding a new provision, desig- 
nated Section 414(a), similar in language and effect to Section 16(3) of 
part I of the Act except that it contains no provision relating to award 
of damages by the Commission. The Senate passed, at the same time, 
bill S. 432, increasing the limitation period specified in part I of the 
Act to three years. 





Freight Forwarder Permits Granted 

By orders of the I. C. C. dated September 27th, applicants Julius 
Bleich d/b/a New York-Philadelphia Dispatch (Docket FF-96) and Bal- 
timore-New York Dispatch, Inc. (Docket FF-113) were granted permits 
to operate as freight forwarders. A consolidated report was issued by 
the Commission. Applicant Bleich was authorized to operate between 
certain specified points in Mass., Rhode Island, New York, New Jersey, 
Penna., Md., Va., and the District of Columbia. Applicant Baltimore- 
New York Dispatch was granted authority to operate from Baltimore, 
Md. and certain surrounding points to New York, N. Y., and surround- 
ing area. 

The I. C. C., Division 4, by report and order dated October 16, 
1945, granted a permit to Ginnane Weber Trucking Co. (Docket FF-158) 
authorizing applicant to operate as a freight forwarder of fish, seafood 
and seafood products and containers, and fishing tackle and supplies, 
from Boston, Mass., to points in the Port of New York District. 





Extension of Forwarder Service Authorized 
The I. C. C., Division 4, by report and order dated October 24, 1945, 
in Docket FF-40 (Sub No. 1) has issued an amended permit to Merchants 
Carloading Co., Inc., authorizing operations as a freight forwarder from 
New York City and surrounding area to States in the western portion 
of the United States. By the amendment, Somerset County, N. J., was 
added as an origin territory. 





Freight Forwarder Applications Dismissed or Denied 
By an order dated September 25, 1945, in Docket FF-159, the 
I. C. C., Division 4, has dismissed the application for a permit filed by 
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Irving Bernstein d/b/a Bernstein Service. This application was orig- 
inally dismissed by an order of the Commission dated March 22, 1945, 
but was later, on the petition of applicant, reopened for further con- 
sideration. The action in again dismissing the application was taken 
upon the request of applicant for permission to withdraw the applica- 
tion. 

By order dated September 28, 1945, in Docket No. FF-25, the 
I. C. C., Division 4, has denied the application of John W. Williams, 
d/b/a Atlantic and Gulf Forwarding Co. This application was origi- 
nally denied by an order of the Commission dated May 22, 1943, and 
was subsequently reopened and made the subject of an oral hearing. 
The evidence reveals that applicant, who operated by water from North 
Atlantic ports to Gulf ports, discontinued his forwarder services in 
March, 1940 and remained out of business until January 1, 1945 when 
he resumed operations on a small scale. The original order denied the 
application on the grounds that all forwarder service had been discon- 
tinued. This finding was disputed by the applicant, who contended that 
his failure to operate after March, 1940 was due to insufficiency of 
available steamship space. Applicant failed, however, to sustain this 
position to the satisfaction of the Commission. 





Applicant Denied Authority to Institute New Forwarder Operation— 
Garments on Hangers in Rail Cars 


Authority to institute a new type of specialized forwarder service, 
for the transportation of garments and wearing apparel on hangers 
in specially equipped rail cars, was denied by the Commission, Division 
4, by order dated October 26, 1945. The application (Docket No. FF- 
162) was filed by Jack J. Handlesman, who proposed to operate under 
the trade name of Fashion Fast Freight. 

The Commission based its denial upon findings that applicant has 
had no experience in conducting freight forwarder services; has no as- 
sured terminal facilities; owns only one railroad car and has verbal 
option for the purchase of nine other cars but has not demonstrated that 
any of the cars would be acceptable for movement over the rail lines; 
has no plans for the return of the ears to origin points; and has no staff 
of qualified personnel for the performance of the proposed service. 





Freight Forwarder Temporary Operating Authority Extended 


Upon petition of applicant, the I. C. C., Division 4, by order dated 
October 26, 1945, has extended the expiration date of the permit granted 
to Mohegan International Corporation (Docket FF-3) from December 
31, 1945 to June 30, 1946. Applicant, whose operations are normally 
confined to the port of New York, was granted temporary authority to 
forward shipments to other ports during the emergency created by 
war conditions. The extension permits continuance of such operations 
until June 30th. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


J. R. MacAnanny, Chairman, 150 Causeway Street, Boston, Mass- 
achusetts. 


Chicago Chapter 


Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 
910 South Michigan Ave., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Walter L. Sewrey, President, Andersen Corporation, Bayport, 
Minnesota. 


Meets: 6.00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Pittsburgh Chapter 


William W. Collin, Jr., Chairman, 928 Frick Building, Pittsburgh, 
Pennsylvania. 


Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 


J. B. Costello, Chairman, General Traffic Manager, Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 


Meets: Commercial Club, San Francisco, California—quarterly. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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